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CoMPLAINT For LIBEL 


Complaint of Linda A: Matteo and John J. Madigan, through 
their attorney, Byron N. Scott, respectively: ‘shows to ane 
as follows: 


~~ 
a 
P 


COUNT I w 


1. Jurisdiction of this Court is based on Title IT, Section 306, 
of the District of Columbia Code (1951 Edition) and the faet 
that the amount, involved exceeds Three Thousand oars 
($3,000) exclusive of costs. - 


employee for fata years, =, and both were and always had 
been persons of good name, credit and reputation, and de- 
servedly enjoyed the esteem and good opinion of their co- 
workers and superiors, and neighbors and other worthy citizens 
of the District of Columbia and of the United States, and until 
the commission of the grievances hereinafter set forth, were not 
suspected of conduct or practices in any manner inimical to 
the best interests of the United States or its Government, or of 
“bilking,” “defrauding” or “conspiring to defraud” the United 
States or of participating in any “unjustifiable raid on the 
United States Treasury” or of violating any law or the “spirit” 
of any law. 

3. The defendant, William G. Barr, during the time herein- 
after mentioned was Deputy Director of the Office of Rent 
Stabilization for the United States. ~~ 

4. ‘The defendant is sued for damaging and injuring the 
plaintiffs through the process of libel as hereinafter more fully 
will appear and because the defendant, in the hope of further- 
ing his own political fortunes, falsely, maliciously and in reck- 
less or careless indifference to the rights and feelings of the 
plaintiffs, composed, wrote, published, circulated, distributed 
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and caused to be composed, written, published, circulated and 
distributed, the libel hereinafter set. forth. 3 
5. On the.5th day.of February. 1953; newspapers of general 
circulation in the”District of Columbia and elsewhere. carried 
news-articles under various headlines such as: “U.S. Bilked 
‘Millions’ by Leave Trick,” which contained, inter alia, the 
following words and statements: “Sen. John 5. Williams 
&. Del.) who exposed the Internal Revenue Bureau scandals, 
said the ‘highly questionable’ maneuver, now discontinued 
(meaning various terminal leave payments pmade i in 1950 to 
‘erfiployees of the Office of Rent Stabili tion), was an ‘un- 
ifiable raid’ on the Treasury”; “Sen. charged in 
that some government fagencies used the fire- 


pthio they were not really entitled to 
it”; “Sen. Williams % ne Office’ of Rent Stabilization as 
one offender”: “Sen. Homer Ferguson (R. Mich.) noted that 
Edwin D. Dupree, Jr., listed by Sen. Wilhams as General Coun- 
sel of the rent office, received a leave payment of $3,654, and 
was rehired the next day. It is ‘apparent’ Sen. Ferguson said, 
that Dupree was ‘in the conspiracy to defraud the govern- 
_ ment’; Sen. Williams (R.) of Delaware charged in the Senate 
yesterday that federal employees profited from an ‘unjusti- 
fiable raid’ on the United States Treasury authorized by their 
agencies, using ‘highly questionable’ leave practices which may 
cost millions”; “The Senator said that in the rent agency alone 
49 employees had received $88,266 in terminal leave pay- 
ments”; “Williams said he felt an investigation should be 
made by the Senate Appropriations Committee and the Gov- 
ernment Operations Committee to ‘examine the extent to 
which this questionable procedure, had been followed and, if 
the laws have been violated, appropriate steps should be 
taken’ ”; “Officials of the rent agency have confirmed that the 
practice was followed in that bureau, Williams said, adding 
that ‘to say the least. it is an unjustifiable raid on the federal 
treasury, and the heads of every agency in the government who 
have condoned this practice should be called to task’”; “The 
Attorney General, a Senate investigating committee and the 
General Accounting Office were expected today to get on the 
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| trail of a vacation pay practice described by Senator Willams, 
__,Republican, of Delaware as a raid on the Treasury by many 
: ‘Government Agencies”; “Senator, Williams. estimated that the 
‘questionable practice’ may have cost the government millions 
of dollars.” “% 


ie 


Yee 


hy 
on 


‘ernment. 
"7. The defendant, wel phise 


esteem peculiarly essential to plaintifis’ professions, 
and maliciously contriving and intending to injure the plain- 
tiffs in their good names, reputations, and the esteem of their 
co-workers and neighbors, and to bring them x public scan- 
dal, ridicule and professional disrepute before their co-workers, 
neighbors, government workers, friends, acquaintances and _ 
residents of the District of Columbia and of the United States, 
and to hold the plaintiffs up to public scorn, contempt, ridicule 
and disgrace, and to injure them in pursuit of their livelihood, 
and to benefit the defendant politically, and to cause it to be 
suspected and believed that the plaintiffs as Government Em- 
ployees, in the conduct of their offices, had been guilty of 
“bilking.” “defrauding” and “conspiring to defraud” the United 
States and of being “responsible” for and “participating in” 
an “unjustifiable raid on the United States Treasury,” and 
violating, the spirit of a Federal Statute, did heretofore, to wit, 
on or about the 5th day of February 1953, falsely, wrongfully, 
knowingly, wilfully and maliciously publish and circulate and 
eause to be published and widely circulated among newspapers 
and others in the District of Columbia and elsewhere for the 
purpose and with the intention of having the same published 
of and concerning the plaintifis, in & writing denominated 
“Special Release, Office of Rent. Stabilization, Washington, 
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D: C.,” the following false, scandalous and Peay libel, 
that is to say: 


Seeptrckenes, pr Beri | 
i hee Rebrassy 1953 


“a 
“ 
3 


ae 


bee ‘ 


(OFFICE OF RENT' STABILIZATION | © 
Washington, D. C. €: 

G. Barr, Acting Director of Rent Stabiliza- 

tio terse served notice of suspension on the. two offi- 


a or the plan’ which 


Bloyees to take eet seoomnieied ae 
. Barr’s appointment as Acti 3 r 


Becioealonder, Faas 2 


Scania are 


Adminjstration, ‘and 
sonnel. > 

“In June 1950, Mir. Barr stated) “my position in the 
agency. was not one of‘authority“which would have per- 
mitted me to stop the action. Furthermore, I did not 
know about it until it was almost completed. 

“When I did learn that<certain employees were re- 
ceiving cash annual leave settlements and being. re- 
turned to agency employment on a temporary basis} I 
specifically notified the employees under my supervi- 
sion that if they applied for such cash settlements I 
would demand their resignations and the record will 
show that my immediate employees complied with my 
request. 

\“While I was advised that the action was legal, 

the position that it violated the spirit of the Thomas 
Amendment violently” op 

February 9th, when my appointment as Acting Direc. 
tor becomes effective, will be the first time my position 


_ in the agency has permitted me to take any action on 


this matter, and the suspension of these employees will 
be the first official act I shall take.” » 
Mr. Barr also revealed that he has written to Senator 
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Joseph "McCarthy; Chairman ‘of the Committee on 
Government Operations, and to Representative John 


Phillips, Chairmanof the Le ee on 
Tadependent Offices Appropriation uesting.an op- 
portunity to be heard on the entire matter. “4 


Horegoing referred specifically to plaintiffs by he’ 
charged them with having violated the 


‘of “millions” by “ 


ver,” by.an “unjusti 


7 were tia really entitled to it” 
Rae 30V agi a ae ‘ “ 


J hitiendo charge the plain- 
tiffs with dealing dishonestly with the Government or with 
being guilty of some.crime, and was meant and intended to hold 
the plaintiffs in contempt in the eyes of the people of the Dis- 
trict of Columbia and elsewhere. 
_ 9. On February 6, 1953, defendant composed and dispatched 
and. eaused to be composediand dispatched over the teletype 
to individuals in Boston, Massachusetts, Cleveland, Ohio, 
Dallas, Texas, Philadelphia, Pennsylvania, Atlanta, Georgia, 
Chicago, Illinois and San Francisco, California, the following 
writing, to wit: 
Watch for Barr story wired you yesterday. Advise 
us how you handled. Please rush all clippings this sub- 
~~. ject without delay. 
meaning the “News Release” set forth in paragraph’ 7 herein 
and intending thereby to secure the widestpossible circulation 
of the said release and to hold the plaintiffs.up to public scorn, 
contempt, ridicule and disgrace before as many people as 
possible. 


* * * * 


(Signed) Byron N. Scort. 





- 
| Mortom ‘no: DisMIss 
: ; (Filed August 4, 1953), 


Comat how the-dttetdan? by fac tattorney, the United States 

Attortiey, of the District of Columbia, and moves to 

the complaint on the grounds tha Sgeemplainant 

to Py on which relief can be granted and on 

he further grounds that this is 2 suit against ae os States 
without its consent. 


“198, 118 F.2d 16 PS a: 
Order is entered herewith. | 
(Signed), Commis F. McLaveHin, 
Judge. . 


 OnpER 
(Filed September 2, 1953) 


"The above-entitled cause having come on for oral hearing 
before the Court on the motion of the Defendant to dismiss the 
complaint filed herem, and the Court having fully considered 
the complaint and the argument. had therein and the written 
memoranda and points and authorities filed by. Plaintiff and 
Defendant, respectively, in support of, and in opposition to, 
the said motion, and the Court being fully advised in the 
premises, it, is this 2nd day of September 1953, 

Ordered, that the said motion of the Defendant be and the 
same is hereby. overruled. _ 
mena? (Signed) Caries F. McLaucHuin, 
Judge. 

#* 


* * * 














ANSWER 
(Filed September 15, 1953) 
i ete ats 
3 » FIRST DEFENSE ~~ ae 
The eatissint St to state a elaim upon which relief | 
be granted. 5 oo  } Sa n= Spa 
4 SECOND DEFENSE é 


The alleged libel)is a statement of the truth about the dé- 
fendant and the facts to which it relates. ‘ia 
; 


FOURTH DEFENSE 


Plaintiffs have not suffered any damage as a result of the 


alleged libel. ; 
FIFTH DEFENSE 
‘The statement by defendant here complained of is not libel- 
ous since it imputes no illegal action or professional incompe- 
tenee to plaintiffs, but, merely disapproval of plaintiffs’ acts. 
SIXTH DEFENSE re. 
"Answering the numbered paragraphs of the complaint, de- 


fendant avers: 
- 1. Defendant need not answer paragraph I as it states 


3. Admitted. 
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- 4; Defendant; admits the nature of the suit 83:3 
t denies the reli@ihing ‘a g 


1, Defeatiarre Sithegt hnoniedzeer Setormation sufficient 
a, belief as to the truth of the allegations:nipgreersph 

5 e complaint: 
§? Defendant is without Zromicaes or informatie ‘sufficient 
td form a belief as to the-truth of the allegations’ paragraph 
66f the complaint but avers that if the facts alleged therein be 
ius action does not lie since the alleged damage, if any, 


mite. fh: ‘the press release quoted in para- 

graph 7 of the compat referred specifically to plaintiffs by 

their respective names. Defendant denies the remaining al- 

legations in this paragraph of the complaint and feels obliged 

to point out that the press release specifically renounced an 
implication of illegal action by. plaintiffs. 

9. Defendant admits the allegations of this paragraph of the 


complaint except that he denies the. alleged intention on his 


perond me intention to.secure aie widest possib, 


me Deed, having fully answered each and every allegation 

of the complaint, defendant demands judgment in his. favor. 

together with the costs of this.action. 
pea Sere ee a 


AMENDMENT TO CoMPLAINT » 


(Filed October 10, 1955) 


~ Come now the plaintiffs and with the consent of counsel for 
the defendant hereby amend their complaint 3 in the following 


respects: 
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of $150,000 and for punitive: a: 
$100,000, besides costs. 
& » ee 


PRETRIAL PROCEEDINGS 
(Filed Oetober 11, 1955) 


STATEMENT OF NATURE OF CASE 


The pretrial statements of plaintiffs and defendant, attached 
hereto, are adopted. Ss alana OE ear 

Plaintiffs are hereby granted leave to amend their com- 
plaint and defendant is hereby granted leave to amend: his 
answer. 

Defendant is hereby granted leave to file a motion for sum- 
mary judgment provided that said motion shall be filed within 
such time as not to delay the trial of this action in the event 
said motion is denied. 

- Plaintiffs are hereby granted leave to take the deposition 
of the defendant at a time to be fixed by counsel. 

_ Jt is stipulated that a copy of the press release complained 
of, dated February 5, 1953, and initialed by. the counsel, may 
be received in evidence. 

: Epwarp M. Curran, 

Pretrial Judge. 


. 
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_Paeremy STATEMENT OF THE; 
This 3 is an action a Ebel The wre wi“ 





At the time of the publication of the libel, plaintiff Madi- 
was Deputy Director for Administration, plamiae 
$e Dinter of Personnel, and —— = c was 
r, respectively, of jhe Office ‘Stabil: 
d-States Government-Agency, - . 





Biied ae (Ay cantando 


ket the United States of millions, (b) was 
an unjustifiable raid on the United States Treasury, (c) enabled 
employees to collect cash for annual leave to which they were 
not entitled, (d) was a conspiracy to defraud the Govern- 
ment, and (e) otherwise that it was a highly questionable 
practice. 

Plaintiffs claim: — 

1. That. the press release issued by the defendant was in 
itself libelous as to them, and 

2. That the press release, coupled with the attendant pub- 
licity, was such as to libel them as having eee & wrong- 


“doing in ‘public office. | 





The plaintiffs contend in publishing the libe libel the defendant 


vas_actuated by malice. The plaintifis claim damages for 
Gaperins to-ehei: repetetoaTercslatS in their professional 


or business capacities; for loss of earnings; and for pain and 
suffering of body and mind. Plaintiffs also claim punitive 
damages. 5 


. Derenpant’s Prerria, STATEMENT 


This is an action for libel growing out sre ekie cor 


cerning phanittis, officials of the Office of Rent Stabilization, 
$$ ——-————@ 





* 





12 


t as Acting Director of Rent. Stabilization 
~ Defendant denies liability for the follow- 


Fact that the press release was 1850 3 
ee Director of the Office of Rent Ste 


Bees on under which the press release was issued w: 


god ir that defendant was under a legal 


‘5. The statements See 8 he..9 ss release were not 
Tibelous since they imputed no Tegal action or professional 
dneompetence to plaintiffs but merely. disapproval of Sed 
acts. 


- Finally, defendant takes the position that plaintiffs have 
caftered no damage by virtue of the statements concerning 
them in the press release complained of. 


AMENDED ANSWER 


(Filed November 10, 1955) 


. | Pursuant to leave granted at pretrial of this action, defend- 
} ant’s answer to the complaint is hereby amended in the fol- 
lowing peenoulers: 


—_— 


. SIXTH DEFENSE 


3. Denied: Defendant, William G. Barr,. scsi lat ches Ginss 
So artes ae Soe taaicones aelenas civ¥'sh alltGienPaintecial 
to the allegations of the complaint, Acting Director of the 
Office of Rent Stabilization. 

9. The teletype referred to in paragraph 9 of the complaint 
‘was sent by the national public information officers of the 
Office of Rent Stabilization to the regional rabies: information 
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officers of said agency as a necessary step i. ting the 
information’services of the Washington 1eld Offices and 
constituted a normal and usual step in official duties ofthe 
agency ey 

ed SEVENTH DEFENSE 


t all times material herem defendant was Acting Director 

e Office of Rent Stabilization. The press release re- 

to in the complaint was made by defendant in further- 

ance of his official duties, was within the seope of his author- 
ity, and defendant is therefore immune’ Eon civil liability 


On the 10th day of November 1955, this cause came on to 
be heard before the Honorable Alexander Holtzoff, Judge of 
the District Court for the District of Columbia. The plain- 
tiffs appeared by Byron N. Scott and Richard A. Mebler, as 

counsel, and the defendant appeared by Robert L. Toomey, 
Edward O. Fennell and Irvin M. Gottlieb, as counsel. - After 
all parties announced that they were ready for trial, a jury 
was empanelled and sworn to try the cause, when, among 
others, the following proceedings were had: 

Mr. Scott made an opening statement on behalf of plaintiffs 
(15-20) Mr. Fennell then made an opening statement in 
behalf of the defendant (20-29). 

Plaintiffs, to sustain the issues in their behalf, offered .as 
evidence i in chief the February 5, 1953,: e and the 
February 6, 1953, téletype issued by iy defend, an they were 
stipulated to by defendant’s counsel (33, 36), and they were 
read into the. record. (Plaintiffs Exhibit 1 and 2) (34-38). 


Pursuant ions from. the. court. (30-33), ‘plaintiffs 
rested after having t ed the: eof their case. : 


en Ne 


+Parenthetical numerical references are fo the pages tn the transcript 
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Wiilam 5 r, the defendant was called as @ witness in 
‘his own. es re 
Direct examination by MF Fe em 

In 1950, ‘J.was employed by the Office of the Housin 
pediter in, Washington, D. C., as General Manager, which 
in effect the second person in charge (39). Plaintiff 
Madigan was Deputy Housing Expediter in charge of admig: 
budget and fiscal matters (39-40) and 
the plaintiff Linda A. Matteo was in charge of 4). 
Defendant’s me 1, a memorandum dated ie 1950, 


Defendant's Exhihit 2, a smem andum, bate 
from Madigan to Tighe Woods, He sing 


chen agreed to stipulate that « condition 


serve money? = 
= method for handling it; that Barr wrote a memorandum to 
Woods .which opposed it; and that Madigan had then written 
+o Barr his comments on Barr’s opposition (50-52). Defend- 
ant, pursuant to the:stipulation, then offered in evidence (53)z 
Exhibit 3, 2 memorandum, dated June 1, 1950, from Madigan 
+o Messrs. Barr, Diggle, Dupree, McCarthy, and O’Brien; Ex- 
hibit 4, which was a memorandum, dated June 1, 1950, from. 
Barr to Woods, entitled “Summary of Staff Meeting June 1, 
1950” ; and Exhibit 5, which was the June 2, 1950 memorandum 


: | between the Court and Mr. Fennell 
' (54-58), ecemeenad his direct examination. 
: Twas present at a staff conference onJune 1, 1950 at which 


aaa soe eee ee en oe ee 


8° e 
Badions pngemeperentel fo the nn G-S))“Thenie 
’ the staff meeting (59). I later learned that 53 employees out 
‘of 2,500 took advantage of the plan (59) mcluding Mrs. Matteo 
and Mr. Madigan (60). They “terminated themselves one 
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day as permanent employees; received their lump sum: ac- 

cumulated annual leave; were rehired the next day; continued: _ 

employment. as temporary employees, with the intent to’con- 
vert backito ‘péemaanentemployees“at x later date”*(60-61). . 

s along with others of the 53 reverted back to per- 

ent employee status (61). At the time the’press release 

issued in February 1953, “I was Aeting Director’[of Rent 

ilization } in the sense that the Director was ont of town 

the regulations provided that the Deputy Director, which 

egy postion would become Acting Diréetor in thiat type of 

: < ‘ 





aan bese een tea as weecgtae et I 
was being appointed Acting Direetor. erence Dr eats 
Soran ati Sgt ar ime my conviction: 





a any way viclsiod theepetof Gobo (66). 
Counsel stipulated’asto“the provisions of the Thomas 
Amendment (68). 
‘Plaintiffs introduced into evidenee Exhibits 3, 4, 5 and 6, 
: personnel forms carrying into effeet for John J. O’Brien, Deputy 
Director for Information (72) the same personnel actons 
described under the Madigan plan (68-75). 


Resoct caninaten by Me FENNELL: 

‘T-tho' i because it. violated.the spirit 
and intent’ of : e endment “(75)."' T° ‘asked 1 the 
-General Accounting Office for sn opinions ta. e leg: ‘and 

the 


propa 
BR Ri that seers eas be gener 
as permanent employees, collect their accumulated annual 


leave in a lump-sum payment, be reappointed the next day : as 
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. temporary-.employees, stay on as temporary employees for a: 
»... month-or. two or three ‘and be reconverted to permanent em- 

“ployees all while holding the same:positions (96).. E.felt this 
violated the spirit of the Ehomas-Amendment’ (96 Eo 
trated the point on: the blackboard (97-101). On Janu 

1953, I was acting head of the agency because the head was 

of town (103).; A letter dated February 3, 1953, to =e 
Williams ~ se signature (Defendant's Exhibit 7) on 

. Madgs Wis-100) sna Lest Toarnertot 


fended the plan. (108). Se Es wan 
the Senate’ floor’ the following day:‘(109). ‘Newspapers and 
other: interested: parties contacted me about Plan X: between 
Febursy GeO EM On February 5, I spoke to Mrs. 

in my office before the issuance of 
the ppreas release ‘(110)-" stated to them that. the plan had 
been made public, the agency Was Dele Dombarded with ques- 
tions from: newspapers and other forms of public media, that 
Sa ee bat in 


o take disciplinarzaction against an act which [deemed im- 

110-111). .In response to the court's question that 1 
pee t to suspend them for, something they did in 1950,” I 
said “Yes, sir.” » Qt). geteniyt no cee mou have 


Ber exianesbtween th Court and oul he follwing 
though rent plore kearre recommended revocation of as 
suspensions, Dr. Flemming, head of Economic Stabilization — 
Agency, reversed ‘the board and upheld ¢ the ‘suspensions ae 
118). ees 
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' Charles P. Liff was called as witness and he'testified'asto 


matters not material to the appeal in this ease esas 
The defense rested (122). oe 
Atithé Rquest-of Mr-Seott, the® ‘Court took judieta} notice 
of act that the Thomas Amendment, 2. e., Section 1212 of 
General Appropriation Act of 1951, was: "approved on 

Rae 6, 1950 (122-323). 

dase nda A. Matteo, one of the plaintifis was ealldd ad a witness 
ee * i 


> Direct examination by Mr. Scorr: 
bn 450 , 1 was director of al = the Office of the 


RESETS ieee 
om any procedures or policy matters, consulting with him on 
any suggested changes in these matters (128-129). EF remem- 
ber receiving Mr. Madigan’s memorandum of May .26 (De- 
fendant’s Exhibit 1) (130). The purport of it. was that the 
agency was faced with a difficult financial situation and Mr. 
Madigan was trymg to find ways and means of conserving 
_ funds for the agency, for future operational problems, as well. 
as immediate needs (130). The memorandum had outlined a_ 
__plan for using an appropriation for terminal leave to relieve: 

some of the heavy obligation: of the agency in terminal leave’ 
(131). The memorandum asked my advice on this procedure 
(131). The agency was already on reduction-in-force notices 
and Mr. Madigan’s proposal provided that those with maximum 
leave or who would not be hurt by it would be terminated under 
the reduction-in-force notices and given limited temporary ap- 
pointments on. the day following the reduction-in-force termi- 
nations which they would live out until they were either 
dropped from the agency, or transferred or whatever their 
future might hold (132-133). Thirty-days notice must be 
given before firing a permanent employee but there is no such 
requirement for firing a temporary..employee. (133). I knew 
.of precedents for the use of such a procedure (134). 


° 
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% - The court-at Mr: Scott’s request then took judicial notice of 

=, two Comptroller General’s decisions, 7. ¢.,'26 C. G. 259 and 
27-C. G. 41 (134-136). _ ere mm, 

‘The plan had advantages snd-disadvartages to the agency 
and the employees (137-139).- I did not attend th 
conference-om June 1; I was advised that. Mr. Woods, i r 
of OHE, said that the plan was too complicated to exp. 


: —, 


to the field offices and would. not be adopted generally ag 
'141). Thesubject ofthe plan came up later when Miss Buch 


my chief of placemt 

(141): ‘Tasked‘Mr. ssi 
he gave ission foPus 

who volunteered for it (P4t- 


wanted to keep. d.in order to protect himself he was _ 
going to suspend.us onthe 9th and he handed each-of us-a 
letter. (147-148). received a letter of suspension on the 9th 
but it was later, withdrawn (148). On the 12th I received. a 
letter of intention to suspend on the 24th (148-149). . 

| Cross-examination by Mr. Fenne.u: 

“J sent Madigan 2. memorandum in response to his memo- 
randum of May 26 (150) and he incorporated it into his 7-page 
memorandum (152). I took advantage of the plan (155). 
OHE was due to expire on June 30, 1950, and the plan. was 
proposed before new legislation extending the life of the agency 
was enacted and the plan as to 49 volunteers went into effect 
on. June 25 and on June 23 Congress had extended the life of 
OHE and no appropriation was passed until September, as I 
recall it (163-164). J and the other participants in the plan 
were required to pay the money back (165). ree 


be 
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~ JobnJ. ae one of the plaintiffs being duly swom _~ - 


0: 


_, Direct sispittincon ign WSS 
spre. I was employed by the Office of Housing Expediter 
e national office in Washington, D. C., as Deputy Housing 
iter for Administration (168). There were other depu- 
ties and special assistants (168). I had the Adnainistrative 
Division with three branches: Administrative Services headed 
William H. Weed; Budget, Planning and Finance headed 
‘William G. Comfort; and Personnel h d by Mrs, Matteo 
(16 In 1950, my duties were the ¢ 3 
these ee a the ho: 


O72 0 
Ni, Mattoo aadt BEMeG asic sont the proposed. procedure 
(Defendant’s Exhibit 1) (171). The memorandum was sent 
to get reactions of interested people which was usual practice 
(171). Mrs. Matteo commented in writing and Comfort dis- 
“ eussed it with me (171). Both Mrs. Matteo and Mr. Comfort 
volunteered under the procedure (171). Comfort was not sus-- 
pended (172). I knew of the Comptroller General’s decisions 
(172). I attended a staff conference in Mr. Barr’s office on 
June 1 and the plan was fully discussed (172). Present were 
the eight heads of divisions and special assistants (see page 168) 
but Mr. Woods was out of the city (173). The following day a 
special meeting was called to reconsider the matters discussed 
on June I; and Woods then indicated that the plan was too com- 
plicated to explain to the field and therefore it would not be 
adopted generally (173-174). Barr was present at the meeting 
(174). I next heard about the matter some time later when 
Mrs. Matteo reported that she had talked to Mr. Woods about 
some application of it (174). The plan was authorized for the 
49 employees after Mrs. Matteo’s conversation with Mr. Woods 
(175). I-volunteered for the plan (175). On January 28, 
1953, I was Deputy’ Director of Rent Stabilization - 
Siranon) and on January 30 I received a letter addressed 
to ORS from Senator Williams (175). This occurred on Friday 
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~. January 30 in the afternoon (175) and Mr. McCarthy of the 
»»,, Congressional liaison unit handed it to me (176). “T immedi- 

ately read the letter ‘and.as I was concluding it,. the Director 
of Rent Stabilization, Mr. Henderson, dropped m for # chat.and 
we discussed the letter (176). The writer of the en 
confused since, the letter referred to mass resignations in 19% 
and I suggested to Mr. Henderson, who was not in the agency 
in 1950, that @ letter be sent to Senator Williams about the 
1950 situation\{176). Mr. Henderson agreed (176). The- 
first thing wing Monday morning 


« 
® , 


and asked about the letter, hadf' was being given un- 
divided attention (177), and he called again about two hours 
later and asked if the letter could be-picked up on the following 
day, i. ¢., Tuesday, February 3. In preparation of the final 
‘draft, I did not attempt to see Mr. Barr about it but I tried to_” 
get the approval of various interested officials | 
“tary then took the final letter for Mr. Barr’s signature and she 
was advised that he was at a conference at Economic Stabiliza- 
J was not expected back until after noon time 
Mr. Henderson’s secretary, volunteered to 
sign it in Barr's name as Acting Director (179). As soon as it 
was signed, I sent the file with. a.note.to Mr. Barr's office.(179). 
I talked to Barr about it on the same day; and Barr did not 
criti y sent it out or for having had 


Tams on 

(181). I talked 

with Mrs. Matteo present after Barr 

said that he had talked to a lot of people—Tighe Woods, offi- 
cials at Economic Stabilization Agency and Albert Thomas, 
congressman from Texas (182). Barr told us that he was sus- 


nding the two of us after indicating tha 
Pmaclt (183). ee 
rr 
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Cross-examination by Mr. FENNELL: 

Mr. Barr had always been against the plan (183-184). When 
the lettert6 Senator Williams was prepared, I knew that Barr 
was Acting Director and that Mr. Henderson had submitted 
his resignation (184). 4 draft of the letter was not sent to. 
Mr. Barr because it was not customary to sendg@ihose things 
around to everybody at every stage (185). A the: i 

Shuary 30 conversation,.Mr, Henderson did not‘ BS instruc-_ 
a ane reply 10 Sensier W ilbams:becans 





‘badhe TIR6). os 
seemed complicated, there was not enough time to i 
personnel, = it would not, adoptedigenerally (187). This. 
‘special meeting (187). On’ 
ne. ofthe agency was extended for a year . 
: ici (187-188). The plan went into © 
effect for 49 persons on June 25, 1950 (188). My plan was 
predicated on the fact that the agency was headed towards 
liquidation (191). The object of the plan was to use up 
$2,600,000 earmarked for terminal minal leave (196). 
~—~John J. O’Brien and Burnham W. Diggle were called as wit- 
nesses in succession, and both testified to matters not at issue: 
on the appeal (201-219). 


William Siopitiieadeicadanl, on being called as 8 wit- 
ness by counsel for plaintiffs, having previously been sworn, 
testified as follows: 

Direct examination by Mr. Scorr: 

I recommended to Mr. Woods that the position of Deputy 
Director for Administration be abolished (223). My memo- 
randum so recommending was dated May 26, 1950 (223). At 
the February 5, 1953 conference with Mrs. Matteo and Mr. 
Madigan, I told them that I intended to suspend them on the 
9th (225). Before the conference, the matter had been dis- 
cussed with members of my staff, Congressman Thomas, and 
several other people and I took the action as head of the agency 
(226). The latter had also been discussed with Ross Scherer, 
Acting Director of ESA, the parent agency of ORS on Febru- : 
ary 4 (228). : 














™ 
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Mr. Toomey. on behalf of defendant referred the Court to 
a Joint Resolution approved on June 29, 1950 (64 Stat. 302), 


‘which. made applicable tothe, Office-of the Housing Expedi iter 
a - laren of the General Appropriation Act, 1951, as 


id by the House of Representatives on May 10, 1 and 
this imaluded the Thomas Amendmént (232-235). 
“diets at the matter--with Ross’Scherer, acting 
}- 242). “E Geextods to-take disciplinary action- 
SY r presented arcainst the agency 


ft theeett was not-my position in the matte 
ome he course «of the- 
to p the ee I said that Mr 


[cn xe an a ol pares tke matter and 
the letter had been sent to Senator Williams without my 


(245-249). 
Cross-examination by Mr. FENNELL: 

In 1950 I had a staff member Ben Yoshioka survey the 
agency with respect to the organization and on the basis of it 
made recommendations (250-252). 

Exhibit 8 was introduced‘on behalf: of the defendant.to show... 
that Mr. Barr was Acting Director in February 1953 (252— 
254); these included the following: a June 4, 1952, memo- 
randum from Tighe Woods to all ORS employees appoimting 
Barr as Deputy Director of Rent Stabilization; a January 31, 
1953, letter from Economic Stabilization Director Michael V.. 
DiSalle appointing Barr as Acting Director of ORS effective 
at the opening of business on February 9, 1953; a February 2, 
1953, memorandum designating Barr as Acting Director on 
February 2 through 6 during the absence of the Director 


‘Henderson; General Order 9, as amended, setting forth the 


organization of ORS; and the job oe of the Deputy 
Director of Rent Stabilization. 

_ Defendant moved for a Directed Verdict on the basis of (1) 
rath, “@) there was no defamatory imputation in the press” 


? 
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release, (3) there was @ qualifiedly F pimalered.geensien so, tags 
pe vata ove malice 255). The Motion for 


CCHS ane Court-also- demas 
= Motion cra Directed Verdict on the grounds of ¢ 
“paatlegs Z0U—ZO1L ). 
nda A pp recalled as a witness by counsel for plain- 
tiffs and =o ae ree sworn, ele ee 


Cross-examination by Mr. FsenNELv: 


e was reinstated in my position on April 28>(267-268). I 
was reduced in force on April 30 when ORS wadabout to expire 
(Ae 270). 
- Madigan recalled as a witness by/eounsel for plain 
as follows: 





at $6,240 per wean prs a for the Governinent for 42 
years (276-277). 
Cross-examination by Mr. FENNELL: 


The suspension stood when the Economic Stabilization Ad- 
ministrator did not accept the board’s recommendation that it 
be revoked (282). I elected to retire rather than go back to 
ORS (286). 

“Called as character witnesses were Sophie Donine, William 
Weed, John T. McCarthy and Florence Ada Bloomberg (289- 
314). 

William G. Barr testified as to his net worth Seager 

. Both sides rested (325-380). ett 

| The jury was charged (383-401). : 

hea This statement has been ee being filed in ac- 
cordance with the provisions of Rule (c) 0 he Feders 
MULES © vil Frocedure for mciusion mn the ecord On appes 

fms action to the United States Court of Appeals to the 
Diet CF CSIs Circuit, 
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Economic STABILIZATION AGENCY, 


; Rees PSE D. C., January 31, 1963. 
Ie lin Mitek ements te 


| lb Wee G. Bans, 
Drrector; ~~ 
Office of Rent Stabilization “Washington, D: c+ 

| Dean Mr. Barr: You are hereby appointed as Acting Di- 
rector of the Office of Rent Stabilization effective at the open- 
ing of busmess on Monday, February 9, 1953. 

' This appointment has been discussed with Mr. Ross S 
who will becomie Acting Administrator of the Economic Sf 
bilization Agency at the close of business on January 31, and 
he approves.of, this designation. # 

— a sincere best wishes for 
your success. £ 


ORS OFFICE NrEws, 
February 2, 1953. 
No. 6. 


During the absence of James Mcl. Hrendexeon, Director of 
Rent Stabilization, from February 2 through February 6, Wil- 
liam. G. Barr, Deputy Director, will be Acting Director of Rent 
Stabilization, and all correspondence usually prepared for Mr: 
Henderson’s signature should be prepared for Mr. Barr’s 
signature. - 


& as. ne tno el 


GU, S. GOVERNMENT PRINTING OFFICE, 1996 
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SUPPLEMENTAL JOINT APPENDIX 


‘Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13217 


Wii1am G. Barr, APPELLANT 
SOE 
Linpa A. MAtTTeE0, APPELLEE 


No. 13218 


Wrii1aM G. Barr, APPELLANT 
v. 
JoHN J. MapicaN, APPELLEE 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA UPON REMAND FROM THE ee 
COURT OF THE UNITED STATES 


STATEMENT OF TESTIMONY 


On the 10th day of November 1955, this cause came on to 
be heard before the Honorable Alexander Holtzoff,- Judge of 
the U. S. District Court for the District of Columbia. The 
plaintiffs appeared by Byron N. Scott and Richard A. Mehler, 
as counsel, and the defendant appeared by Robert L. Toomey, 
Edward O. Fennell and Irvin M. Gottlieb, as counsel. After 
all parties announced that they were ready for trial, a jury 
was empanelled and sworn to try the cause, when, among 
others, the following proceedings were had: 


(1) 
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Mr. Scott made an opening statement on behalf of plain- 
tiffs (15-20). Mr. Fennell then made an opening statement 
in behalf of the defendant (20-29). 

- Plaintiffs, to sustain the issues in their behalf, offered as 
evidence in chief the February 5, 1953, press release and the 
February 6, 1953, teletype issued by the defendant. It was 
stipulated by defendant’s counsel that the press release was 
issued by defendant and that the teletype was sent out or 
caused to be sent out by defendant to the directors or informa- 
tion officers of-seven regional offices of the Office of Rent Sta- 
bilization (33, 35, 36). They were read into the record 
(Plaintifis’ Exhibits 1 and 2) (34-38). Pursuant to imstruc- 
tions from the Court (30-33), plaintiffs rested after having 
reserved the balance of their case. 

- William G. Barr, the defendant was called as a witness in his 
own behalf, and after being first duly sworn, testified as 
follows: 


| Direct examination by Mr. FeEnNELL: 
_ In 1950, I was employed by the Office of Housing Expediter 


in Washington, D. C., as General Manager, which was in effect 
the second person in charge (39). Plaintiff John Madigan 
was Deputy Housing Expediter in charge of administration, 
i. e., personnel, budget and fiscal matters (39-40) and the 
- plaintiff Linda A. Matteo was in charge of personnel (40). 
_ Defendant’s Exhibit 1, a memorandum dated May 29, 1950, 
stipulated to as having been prepared and signed by Madigan 
(45) and sent by him to W. G. Comfort and L. A. Matteo, 
was read into the record (41-44). It gave a general outline 
of Madigan’s proposal and cautioned the recipients that “If 
there are ‘bugs’ in the foregoing and of course I am a bit 
apprehensive there may be, please do not hesitate to point 
them up prominently” (41-44). 
Defendant’s Exhibit 2, a memorandum dated May 31, 1950, 
from Madigan to Tighe Woods, Housing Expeditor, was then 
read to the jury. 
- Jt was then stipulated that a condition existed nm OHE 
making it necessary to do something to conserve money; that 
‘Madigan proposed to a regular staff meeting a method for 
handling it; that Barr wrote a memorandum to Woods which - 
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opposed it; and that Madigan had thes written to Barr his 
comments on Barr’s opposition (50-52). Defendant, pursuant 
to the stipulation, then offered in evidence (53): Exhibit 3, a 
memorandum, dated June I, 1950, from Madigan to Messrs. 
Berr, Diggle, Dupree, MeCarthy, and O’Brien; Exhibit 4, 
which was 8 memorandum, dated June 1, 1950, from Barr to 
Woods, entitled “Summary of Staff Meeting June I, 1950”; 
and Exhibit 5, which was the June 2, 1950 memorandum to 
Barr from Madigan. 
After discussion between the Court and Mr. Fennell (5 
58), Barr continued his direct examination. 
was present at.a staff conference on June 1, 1950 at which 
Madigan’s plan was-presented to the staff (58-59). The plan 
was presented to Tighe Woods who overruled it shortly after 
the staff meeting (59). I later learned that 53 employees out 
of 2,500 took advantage of the plan (59) including Mrs. 
Matteo and Mr. Madigan (60). They “terminated them- 
selves: one day as permanent employees; received. their lump 
sum. accumulated annual leave; were rehired the next day; 
continued, employment. as temporary employees, with the 
intent to convert. back to permanent employees at a later date” 
(60-61).. The two plaintiffs, along with the other 53 reverted 
back to permanent employee status (61). I talked to Mrs. 
Matteo about this plan at the staff meeting when it was dis- 
eussed. (62). At the time the press release was issued in Febru- 
ary 1953, “I was Acting Director [of Rent Stabilization} in 
the sense that the Director was out of town and the regula- 
tions provided that the Deputy Director, which was my posi- 
tion. would become Acting Director in that type of case” (63). 


Cross-examination by Mr. Scotr: 

I was Deputy Director on February 5, 1953, and with the 
Director out of town I could act as Director. I would become 
Acting Director on February 9, 1953, as stated in the press 
release, because the permanent Director was resigning and I 
was being appointed Acting Director. I thought the’ powers in 
either sense were the same (64). I was firm in my convictions 
against Madigan’s plan because I thought it improper (64-65). 
I would not have given approval to any plan that would 
have in any way violated the spirit of the law (66). 











ee 

Counsel stipulated as to the provisions of the Thomas 
Amendment (68). 

Plaintiffs introduced into evidence Exhibits 3, 4, 5 and 6, 
personnel forms authorized or signed by defendant, carrying 
ito effect for John T. O’Brien, Deputy Director for Infor- 
mation (72), the same personnel actions described under the 
Madigan plan (68-75). 

_ | I. talked to Mr. O’Brien about this sometime after June, 

1950. He said he needed funds and wanted to take advantage 
of this plan. I told him I was opposed to the plan, but it was 
not my decision to make. I told him he would have to con- 
sult with Mr. Woods. Mr. O’Brien received approval, from 
Mr. Woods, although I could not state this of my own 
knowledge (71-75). 

Redirect examination by Mr. FENNELL: 

I thought the plan improper because it violated the spirit 
and intent of the Thomas Amendment (75). I asked the 
General Accounting Office for an opinion as to the legality and - 
on ruling it illegal the employees were required to pay the 
funds back (76). The plan proposed by Madigan at the staff 
conference contemplated ‘that employees would be terminated 
as permanent employees, collect their accumulated ‘annual 
~ leave in 2 lump-sum payment, be reappointed the next day as 
temporary employees, stay on as temporary employees for a 
thonth or two or three, and be reconverted to permanent em- 
ployees all while holding the same position (96). I felt this 
violated the spirit of the Thomas Amendment (96). 

' Defendant illustrated his point on the blackboard (97-99). 
‘On January 28, 1953, I was acting head of the agency be- 
cause the head was out of town (103). 

It was stipulated that a letter, dated February 3, 1953, to 
Senator Williams over defendant's signature (Defendant's 
Exhibit 7) was prepared by Mr. Madigan (106-107). 

| I first learned of the letter when I saw a copy of it on my 
desk (107). On learning of the letter, I told Madigan that in 
my opinion the letter defended the 1950 plan and asked why 
it had been sent out without my knowledge (108). Madigan 
explained that Senator Williams had inquired and was in-@ 
hurry for a reply and that my secretary, or someone else in the 





5 . 


office, signed the letter. I told Madigan that I should have 
been contacted because I would not’ have defended the plan 
(108). Senator Williams made a speech on the Senate floor 
the following day (109). Newspapers and other interested 
parties contacted me zbout Plan X between February 3 and 5 
(109-110). On February 5, I spoke to Mrs. Matteo and Mr. 
Madigan in my office before the issuance of the press release 
(110). I stated to them that the plan had been made public, 
the agency was being bombarded with questions from news- 
papers and other forms of public media, that the agency was 
being subjected to severe criticism and that in order to protect 
the good name of the agency as well as myself, I had to take 
disciplinary action against an act which I deemed improper 
(110-111). In response to the Court’s question if I “proposed 
to suspend them for something they did in 1950?” I said “Yes 
sir.’ (111). “And certainly no action would have been taken : 
in 1953 if this matter had not become a public issue” (111). 

In an exchange between the Court and counsel it was de- 
veloped that plaintiffs were suspended on February 25; and 
although a board after a hearing recommended revocation of 
the suspensions, Dr. Flemming, head of Economic Stabiliza- 
tion Agency, ignored the Board’s recommendation and upheld 
the suspensions. Defendant then fired plaintiffs but Dr. 
Flemming reversed the firings and reinstated both of them 
(116-118). 

Charles P. Liff was called as a witness for the defense and 
testified to matters not material to the appeal in this case 
(119-122). 

The defense rested (122). : 

At the request of Mr. Scott, the Court took judicial notice 
of the fact that the Thomas Amendment, i. e., Section: 1212 
of the General Appropriation Act of 1951, was approved on 
September 6, 1950, and did not by its terms apply to the Office 
of Housing Expediter (122-124). 

Linda A. Matteo, one of the plaintiffs, was called 2 as a wit- 
ness and, being first duly sworn, testified as follows: 

Direct examination by Mr. Scort: 

In 1950, I was Director of Personnel for the Office of the 

Housing Expediter which later became the Office of Rent 
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Stabilization (128). As such, I was responsible for gll the 
technical aspects of a personnel program, which included re- 
oryiting, placement, disciplinary action and classification, I 
aise was responsible for advising the deputy for administra- 
tion on any procedures or policy matters, consulting with him 
oa any suggested ehanges in those matters (128-129). i 
could not make policy for the agency myself, but had to go to 
Mr. Madigan or Mr. Woods (129). I remember receiving 
Mr. Madigan’s memorandum of May 26 (Defendant’s Ex- 
hibit 1) (130). The purport of it was that the agency was 
faced with an extremely difficult financial situation and Mr. 
Madigan was trying to find ways and means of conserving 
funds for the agency for future operational problems, as well 
a6 immediate needs (130). The memorandum had outlined a 
plan for using an appropriation for terminal leave to relieve 
some of the heavy obligation of the agency in terminal leave 
(131). The memorandum asked my adyice on this procedure. 
This kind of request for advice was a usual procedure and had 
happened before (131). 

The Court took judicial notice of the Housing and Rent 
Control Act of 1950 providing for the termination of rent 
control (131). 

‘Mrs. Matteo then resumed her testimony as follows: 

The agency was already on reduction-in-force notices and 
Mr. Madigan’s proposal provided that those with maximum 
leave and who would not be hurt by it would be terminated 
under the reduction-in-force notices and given limited tem- 
porary appointments on the day following the reduction-in- 
force termination which they would live out until they were 
either dropped from the agency, or transferred or whatever 
their future might hold (132-133). Thirty-days notice must 
be given before firing a permanent employee but there is no 
-guch requirement for firing a temporary employee (133). I 
knew of precedents for the use of such a procedure (134). 

‘The Court at Mr. Scott’s request then took judicial notice 
of two Comptroller General’s Decisions, i. e., 26 C. G. 259 and 
27 C. G. 41, bearing on the point (134-136). 

The plan had advantages and disadvantages to the agency 
and the employees (137-139). Other plans had been syb- 
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mitted to me for comment (139-140). I did not attend the 
staff conference on June 1. I was advised that Mr. Woods, Di- 
rector of OHE, said that the plan was too complicated to ex- 
plain to the field offices and “would not be adopted generally” | 
- (140-141). The subject of the plan came up later when Mrs. 
Boucher, my chief of placement, came to me with a list of 
some 20 names of persons who wanted to volunteer for the 
plan, if adopted (141). I asked Mr. Woods about it and after 
some discussion he gave me permission for use of the plan in 
some 50-odd cases who volunteered for it (141-142, 144). I 
did not talk with Mr. Madigan before my discussion with Mr. 
Woods, but I told Mr. Madigan of the outcome (142). Mr. 
Barr told me that Mr. O’Brien wanted to take his leave. I told 
him that Mr. O’Brien was not then under reduction-in-force 
(144). On December 27, 1950 I received a personnel form 
asking for a reduction-in-force for Mr. O’Brien, signed by Mr. 
Barr (145). On February 5, 1953 I was Director of Personnel 
for the Office of Rent Stabilization at a $10,000 a year salary 
(147). On that day, Mr. Barr sent for me and I had a talk 
with him in his office; Mr. Madigan also was present (147). 
Barr told us that he had talked to a lot of people, to Tighe 
Woods, ESA, Albert Thomas and that they had said that 
“they will murder us if I don’t do something about this” (148) ; 
that he wanted to keep his job, and in order to protect himself 
he was going to suspend us on the 9th but that he “hoped we 
would win” (148). He handed each of us a letter (147-148). - 
I received a letter of suspension on the 9th but it was later 
withdrawn (148). On the 12th I received a letter of intention 
to suspend on the 24th (148-149). 


Cross-examination by Mr. FENNELL: 

I sent Madigan a memorandum in response to his memo- 
randum of May 26 (150) and he incorporated it into his 7-page 
memorandum (152). I took advantage of the plan (155). In 
December 1950, Mr. Barr also directed that Donald K. Martin 
be processed according to the Madigan proposal (156-157). 
OHE was due to expire on June 30, 1950, and the plan was 
proposed before new legislation extending the life of the 
agency was enacted and the plan as to 49 volunteers went 
into effect on June 25 and on June 23 Congress had extended 
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the life of OHE (163-164). When the plan went into effect, 
it would have saved the government or the agency money 
(164). No appropriation was. passed until September, as I 
_ recall it (163-164). I and other participants in the plan were 
required to pay the money back (165). 
John J. Madigan, one of the plaintiffs being duly SWE, 
testified as follows: 
Direct examination by Mr. Scorr: 
In 1950, Iwas employed by the Office of Housing Expediter 
in the national office in Washington, D. C. as Deputy Housing 
.Expediter for Administration (168). There were other depu- 
. ties and special assistants (168). I had the Administrative 
Division with three branches: Administrative Services headed 
by William H. Weed; Budget, Planning and Finance headed 
_-by William G. Comfort; and Personnel headed by Mrs. Mat- 
teo (169). In 1950 my duties were the general supervision 
of these branches performing the housekeeping functions and 
I was responsible to the Director for plans or means of con- 
serving funds (170). Mr. Barr and Tighe Woods were my 
immediate superiors (170). On May 26, I sent 2 memoran- 
dum to Mrs. Matteo and Mr. Comfort about the proposed 
procedure (Defendant’s Exhibit 1) (171). The memorandum 
was sent to get reactions of interested people which was usual 
practice (171). Mrs. Matteo:;commented in writing and Com- 
fort discussed it with me (171). Both Mrs. Matteo and Mr. 
Comfort volunteered under the procedure (171). Comfort 
was not suspended (172). I knew of the Comptroller Gen- 
-_eral’s decisions (172). I attended a staff conference in Mr. 
Barr’s office on June 1 and the plan was fully discussed (172), 
as were others (173). Present were the eight heads of divi- 
sions and special assistants (see page 168), but Mr. Woods 
"was out of the city (173). The following day a special meet- 
ing was called to consider the matters discussed on June 1, 
end Woods then indicated that the plan was too complicated 
to explain to the people in the field in the time available for 
that purpose and therefore it “would not be. adopted gen- 
erally” (173-174). Barr'was present et the meeting (174). 
I next heard about the matter some time later when Mrs. Mat- 
teo reported that she had talked to Mr. Woods about some 
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‘spplication of it (174). I did nothing whatsoever about the 
plan between the time Mr. Woods told me his decision and 
the time Mrs. Matteo came to me (174). The plan was au- 
thorized for the 49 employees as a result of Mrs. Matteo’s 
conversation with Mr. Woods (175). I volunteered for the 
plan (175). On January 28, 1953, I was Deputy Director of 
Rent Stabilization (Administration). On the afternoon of 
Friday, January 30, I received a letter addressed to ORS 
from Senator Williams (175). Mr. McCarthy of the Con- 
gressional liaison unit handed it to me (176). I immediately 
read the letter and as I was concluding it, the Director of Rent 
Stabilization, Mr. Henderson, dropped in for a chat and we 
discussed the letter (176). The writer of the letter was con- 
fused since the letter referred to mass resignations in 1951 and 
I suggested to Mr. Henderson, who was not in the agency in 
1950, that a letter be sent to Senator Williams about the 1950 
situation (176). Mr. Henderson agreed (176). The first 
thing on the following Monday morning I prepared a pre- 
liminary rough draft of an answer to Senator Williams and 
referred copies to others for views and after getting some drafts 
back with comments, the Personnel Division was asked to 
compile from records certain information asked for by Sena- 
tor Williams (177). Senator Williams telephoned at 
9-30 a. m. and asked about the letter and I told him it was - 
being given my undivided attention (177), and he called again 
about two hours later and asked if the letter could be picked 
up on the following day, i. e., Tuesday, February 3. In prep- 
aration of the final draft, I did not attempt to see Mr. Barr 
about it but I tried to get the approval of various interested 
officials (178). My secretary then took the final letter for Mr. 
Barr’s signature and she was advised that he was-at a confer- 
ence at Economic Stabilization Agency and ‘was not expected 
‘back until after noontime and Frances Gordon, Mr. Hender- 
son’s secretary, volunteered to sign it in Barr’s name as Acting 
Director (179). As soon as it was signed, I sent the file with 
a note to Mr. Barr’s office (179). I talked to Barr about i+ 
on the same-day; and Barr-did not criticize me for having sent 
it out or for ‘having had it signed by his-secretary (180). An- 
other letter was sent to Senator Williams on the next day 
436824—68-—2 
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which I prepared and Barr signed (181). I talked to Barr 
on February 5 (181) in his office with Mrs. Matteo present 
after Barr sent for us (182). Barr said that he had talked to 
a lot of people—Tighe Woods, officials at Economic Stabili- 
zation Agency, and Albert. Thomas, Congressman from Texas 
(182). Barr told us that “He said that he was suspending 
the two of us after indicating that he wanted to protect him- 
self” (183) ; He then said, “I hope you win” (183). 


Cross-examination by Mr. FeENNELL: 

Mr. Barr had always been against the plan (183-184). 
When the letter to Senator Williams was prepared, I knew 
that Barr was Acting Director and that Mr. Henderson had 
submitted his resignation (184). A draft of the letter was 
not sent to Mr. Barr because it was not customary to send 
those things around to everybody at every stage (185). At 
the Friday, January 30 conversation, Mr. Henderson did not 
give instructions to prepare the reply to Senator Williams 
because that was one of my functions and he merely agreed 
to reply as I had suggested (186). In 1950, Mr. Woods said 
the plan seemed complicated, there was not enough time to 
inform the personnel, and it “would not be adopted generally” 
(187). This decision was made at a special staff meeting 
(187). On June 23, 1950, the life of the agency was ex- 
tended for a year with certain qualifications (187-188). The 
plan went into effect for 49 persons on June 25, 1950 (188). 
My plan was predicated on the fact that the agency was. 
headed towards liquidation (191). 

‘John T. O’Brien, being duly sworn, testified as follows: 

Direct examination by Mr. Scorr: 

In 1950 I was employed in the Office of Housing Expediter 
as the Director of Information. I was aware that the Agency 
was in some financial difficulty in June of 1950 (203). I 
heard Mr. Madigan’s proposal discussed at a staff meeting 
(204). I asked to be processed under the plan in October 
or November of 1950.- I talked to Mr. Barr about it (204). 
He told me that it. would be all right for me to have it and 
that he would talk to Mr. Woods about it for me (205). Mr. 
Barr said he had not taken it. because it would put a Mr. 
Diggle in competition with him. They were both A-—1 vet- 
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erans-with status, and he, by retaining his civil service perma- 
nent status, would be in a higher competitive position than 
Mr. Diggle (205). . I frequently discussed other personnel of 
the office with Mr. Barr (206). In general he felt that Mr. 
Madigan did not cooperate with him in his administrative 
goals. He said that it was impossible for him to fire Mr. 
Madigan (207), but that it was his desire to “get rid of Mr. 
Madigan” (207-208). He was constantly seeking for a 
method to get rid of Mr. Madigan (208). 
Cross-examination by Mr. FENNELL: 

Mr. Barr did not tell me to go to Mr. Woods and get per- 
mission. I never talked to Mr. Woods about the program at 
all (210). It was not contemplated that I would return to 
permanent status (211). I talked to Mr. Barr relative to Mr. 
Madigan in 1953 when he asked me to come back to the 
agency (212-213). In 1953 he told me of his plan to fire 
Mr. Madigan (213). It was about the time this case was 
breaking in the newspapers. At the time Mr. Madigan and 
Mrs. Matteo were not suspended (214). It was before I 
read about Senator Williams’ speech in the newspapers (215). 


I talked to Mr. Madigan at the office at the same time (215). 
Burnham W. Diggle, being first duly sworn, testified as 
follows: 


Direct examination by Mr. Scort: 

In 1950 I was employed in the Office of Housing Expediter 
as Deputy Housing Expediter for Operations. I knew, in 
June of 1950, of the financial difficulties that the agency was 
having (217). I heard Mr. Madigan’s proposal discussed in 
staff meeting (218). I asked to be processed under the plan 
at the very last moment. I discussed it with the Director of 
the Agency, Tighe Woods. I asked him whether it was all 
right for me to do it (218). He approved it (219). 

William G. Barr, the defendant, on being called as a wit- 
ness by counsel for plaintiffs, having previously been sworn, 
testified as follows: _ 


Direct examination by Mr. Scort: 
I recommended to Mr. Woods that the position of Deputy 
Director for Administration be abolished (223). My. memo- 
randum so recommending was dated May 26, 1950 (223). At 
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the February 5, 1953 conference with Mrs. Matteo and Mr. 
“Madigan, I told them that I intended to suspend them on the 
9th (225). Before the conference, the matter had been dis- 
cussed with members of my staff, Congressman Thomas, and 
several other people and I took the action as head of the 
agency (226). The matter had also been discussed with Ross 

Scherer, Acting Director of ESA, the parent agency of ORS, on 
February 4 (228). I told him that I was going to take sus- 
pension action against whom I considered to be the responsi- 
ble people (228). 

Mr. Toomey on behalf of defendant referred the Court to 
2, Joint Resolution approved on June 29, 1950 (64 Stat. 302), 
which made applicable to the Office of Housing Expediter the 
provisions of the General Appropriation Act, 1951, as passed 
by the House of Representatives on May 10, 1950, and this 
included the Thomas Amendment (232-235). 

_ Mr. Barr then resumed his testimony as follows: 

I decided to take disciplinary action because of the criti- 
cism that was being presented against the agency (242). I 
would not have taken any disciplinary action if I had not been 
confronted with criticism against the agency (242). In my 
opinion the letter to Senator Williams defended the plan and 
that it was not my position in the matter (243). I am sure 
that I would not have taken any action had not this matter 
become a public issue and where the agency as well as myself 
were thrown in the light of defending a plan which I felt was 
improper (245). I acknowledge that during the course of the 
administrative hearing with respect to the suspensions I said 
that Mr. Scherer had called me about the matter and I told 
him that I was contemplating disciplinary action because I felt 
there was no defense for the plan and I had to protect the 
integrity of the agency and because of my personal position 
in the matter and the letter had been sent to Senator Wil- 
liams without my knowledge (245-249). 

! Crogs-examination by Mr. FENNELL: 

In 1950 I had a staff member, Ben Yoshioka, survey the 
agency with respect to the organization and on the basis of 
it made recommendations (250-252). 

- ‘Exhibit 8 was introduced on behalf of ‘the defendant to 
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show that Mr. Barr was Acting Director im February 1953 
(252-255) ; these included the followimg: a June 4, 1952 memo- 
randum from Tighe Woods to all ORS employees appointing 
Barr as Deputy Director of Rent Stabilization; a January 31, 
1953, letter from Economic Stabilization Director Michael V. 
DiSalle appointing Barr as Acting Director of ORS effective 
at the opening of business on February 9, 1953; 2 February 2, 
1953 memorandum designating Barr as Acting Director on 
February 2 through 6 during the absence of the Director Hen- 
derson; General Order 9, as amended, setting forth the or- 
ganization of ORS; and the job description of the Deputy 
Director of Rent Stabilization. 

Defendant moved for a Directed Verdict on the basis of 
(1) truth, (2) there was no defamatory imputation in the 
press release, (3) there was a qualifiedly privileged occasion 
so that the plaintiffs had to prove malice (254-255). . The, 
Motion for Directed Verdict was denied (255). The Court 
also denied a Motion for Directed Verdict on the grounds of 
absolute privilege (260-261). 

Linda A. Matteo, recalled as a witness by counsel for plain- 
tiffs and having been previously sworn, testified as follows: 

Cross-examination by Mr. FENNELL: 

I was reinstated in my position on April 28 (267-268). I 
was reduced in force on April 30 when ORS was about to 
expire (268-270). 

John J. Madigan, recalled as a witness by counsel for plam- 
tiffs and having been previously sworn, testified as follows: 

Direct examination by Mr. Scorr: 

On February 5, 1953, my salary was $11,800 (275). I re- 
tired at $6,240 per year after working for the Government for 
42 years (276-277). 

Cross-examination by Mr. FENNELL: 

The suspension stood when the Economic Stabilization Ad- 
ministrator did not accept the Board’s recommendation that 
it be revoked (282). I elected to retire rather than go back 
to ORS (286). 

Called as character witnesses were Sophie Donine, William 
Weed, John T. McCarthy and Florence Ida Bloomberg (289- . 
314). 
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William G. Barr testified as to his net worth (323-325). 

Both sides rested (325-380). 

The jury was charged (383-401). 

This statement has been prepared and is being filed in 
accordance with the provisions of Rule 75 (c) of the Federal 
Rules of Civil Procedure for inclusion in the record on appeal 
for this action to the United States Court of Appeals for the 
District of Columbia Circuit. 


Colloquy on the Defendant’s Requested Instruction on 
Qualified Privilege 
* * * The Court. Have you any requests for instruction? 
We will take the plaintiffs’ first (315). * * * 


+ & * * * 


The Covrr. * * * 


* * * 


* * * Twill take the defendant’s (317). 


+ . * * # 


The Court. No. 3 raises the issue of qualified privilege. 


Mr. Toomey. Yes, sir; it does (318). 


e * * * * 


‘Mr. Toomey. As Your Honor knows, we have asked for in- 
struction on qualified privilege in this case, and principally in 
support of our position we cite to Your Honor the case of 
Dickens against the International Brotherhood of Teamsters 
and others, being 84 Appeals D. C. 51, 171 Federal (2d) at 21. 
In that case, Your Honor, starting with the general propo- 
sition— 

The Court. I read the case, since you mentioned it. 

‘Mr. Toomer. Yes, sir. We place specific emphasis on the 
language in the first full paragraph on page 24. We feel that 
that language is clearly applicable to this situation. 

The Court. I do not doubt that the general principle is 
correctly stated there, and I wouldn’t question it. The ques- 
tion is whether that principle applies to the situation. 

Mr. Toomey. As I see it, it does apply to our case. We 
have here, as the testimony shows, not only congressional 
criticism but newspaper report of this congressional criticism 
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of the agency, and of an individual, the defendant, as a 
matter of fact. Therefore we take the position that the de- 
fendant has the duty and the right to publish a reply, if you 
will, to those charges or to the criticism, and in any manner 
commensurate with the manner of publication of the criticism. 
In this cage, of course, the criticism was, as we have seen, in 
the newspapers and was widely published. Therefore we take 
the position that the defendant had the-right and the duty, 
as head of the agency. That is our point, Your Honor 
(319-21). 


5 * * + * 


Mr. Scorr. I think the Washington Steamship Company 
case applies very clearly to the facts in this case. 

The Court. That ease holds there was no qualified privi- 
9 
Mr. Scorr. That there was no qualified privilege; that 

qualified privilege generally means when you make a report 

to somebody who ean do something about it. This is com~- 
ment. 

The Court. I am going to rule that qualified privilege does 
not apply in this case, for two reasons: First, because this is . 
not an occasion for qualified privilege; second, because even if 
qualified privilege did exist, it was destroyed by the teletype. 
Therefore I am going to deny the requested instruction of the 
defendant on that point (321-22). 


? * * * * 


Judge’s Charge to the Jury 


* 2 * * * 


The first issue to be determined by you is whether the state- 
ment issued by the defendant, and of which the plaintiffs 
complain, was in fact libelous as to them (383). * * * 


& 5d * * * 


* * * Under our law everyone has a right to say or write 
what he or she chooses, but with this important limitation: 
If without justification a person makes a defamatory state- 
ment concerning another person, he is responsible for the dam- 
ages, if any, that he may have caused to that person. 
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Now, what is a defamatory or libelous statement? A de- 
famatory or libelous statement is a statement that tends to 
harm ‘the’ réputation of another person so as to lower him in 
the estimation of the community or to deter other persons from 
associating or dealing with him. Another definition of what 
_constitutes 4 defamatory or libelous statement is that it is a 
statement that tends to bring another person into contempt, 
ridicule or disgrace (386-87 ): 


* * * * * 


| Now going back to the statement issued to the press on Feb- 
ruary 5th, it is for you, ladies and gentlemen of the jury, to 
determine from a reading of the text of the statement, in the 
light of the surrounding facts concerning which testimony has 
been introduced, whether this statement was defamatory of 
the plaintiffs, that is, whether it tended to harm their reputa- 
tion so as to lower them in the estimation of the community 
or to bring them into contempt, ridicule or disgrace. The 
question is, what would the statement reasonably mean to the 
average, ordinary person, or the man in the street, as we call 
him, who might read this statement. Naturally the entire 
_ statement must be construed as a whole in order to decide 
this question. Consequently it is for you to decide in the light 
of the surrounding facts and circumstances, and upon a read- 
Ing of the statement, what the ordinary person would have 
understood it to mean. That is the first important decision 
that you must make. Would this statement be understood 
as charging the plaintiffs with some reprehensible conduct, 
that is, a type of conduct that would bring them into con- 
tempt, ridicule or disgrace, or that would damage their repu- 
tation and lower them in the estimation of the community? 
If you construe the statement as conveying such a meaning, 
then the statement is defamatory and libelous and the plain- 

tiffs are entitled to recover damages. If you construe the 
statement as meaning that no reprehensible action is attributed 
or ascribed to the plaintiffs that would bring disgrace, con- 
tempt or ridicule upon them, then this statement is not libelous 
and the plaintiffs are not entitled to recover (392-93). 


* * * * * 





-* * © Tf you should find that the defendant acted with 
what the law calls “express malice,” then you have a right, in 
your discretion, if you choose to do so—and that is entirely 
in your discretion—to award, in addition to compensatory 
damages, a further sum that the law calls “punitive damages.” 

Now, then, what constitutes malice? Express malice means 
a desire and an intention to harm the person concerning whom 
the defamatory statement is made, for personal spite, ill will 
or hostility toward him, coupled with an intent to injure him. 
But express malice is not limited to that. Even if there is no 
malevolence or ill will or antagonism or hostility towards the 
individual, a wanton, willful or reckless disregard of the rights 
of the person concerning whom the statement is made may 
_ also be considered as malice. The law permits you to do that. 

Malice, of course, is a state of mind, and therefore it cannot. - 
be proven directly, because no one can fathom the operations 
of the mind of another human being. Presence or absence of 
malice may be inferred from circumstances, from. things said, 
from things done, from the surrounding circumstances, as well . 
as from the testimony of the person himself whose state of 
mind is in issue. : 

Whether or not to award punitive damages is entirely within 
‘ the discretion of the jury. The jury has a right to award 
punitive damages, or not, as it sees fit. I want to expla 
to you that punitive damages may be awarded as a punish- 
ment to a defendant, or as a deterrent or example to others, 
or both. The amount that should be awarded as punitive 
damages, if punitive damages are to be awarded at all, is 
also entirely within the discretion of the jury. In determming 
whether to ward punitive damages, and in determining the 
amount of such damages, the jury may consider all of the 
circumstances, the motives of the defendant, the intent with 
which he made the statement, the presence or absence of 
provocation or reasonable ground for making the statement, 
the extent of the injury sustained by the plaintiff, as well as 
the financial means of the defendant. (395-96). 


& . * 2 a 2 
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QUESTION PRESENT 


d 
Whether the Acting Director of the Office of Rent Stabiliza- 
tion should be accorded absolute immunity in a suit for libel 
for allegedly defamatory statements made by him.in a press 
release, issued on Thursday, February 5, 1953, announcing his 
intention to suspend two named employees of the agency on 
Monday, February 9, 1953, and setting forth his reasons for 


taking that action. - 
in 4 
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Pung, Ronaomare 


JoHN J. ene, APPELLEE 


APPRALS FROM THE UNITED STATES DISTRICT OQURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 
JURISDICTIONAL STATEMENT 
These are appeals* from verdicts and Judgments in favor of 
Linda A. Matteo and John J. Madigan in the respective 
apaounts of $6,500 and $2,000 entered on November 16, 1955, 
after a jury trial on November 10, 14, 15 and 16, 1955, before 
District Judge Alexander Holtzoff. The jurisdiction of the 
District Court was invoked under Section 11-306 of the Dis. 
- trict of Columbia Code. This Court’s jurisdiction rests on 28 
U. S. C. 1291. 
2 Because of the identity of the factual and legal issues, this Court en- 
tered an order on March 26, 1956, consolidating these appeals for filing a 


single joint appendix, for briefing, and for argument. 
(1) 











2 
STATEMENT OF THE CASE 


| On February 5, 1953, a. press pelease, was issuediby the Office 
of Rent Stabilization?’which stated: i 


William G. Barr, Acting Director of Rent Stabili 
tion, today served notice of suspension on the two 
cials of the agency who in June 1950, were responsih le 
for the which allowed 53 of the agency’s 2,681 ent 
ployees toitake their accumulated annual leave in 

Mr. Bart’s appointment as Acting Director beco: 
effective Monday, February 9, 1953, and the eines 2 
of these employees will be his first act of duty The 
employees are ohn J. Madigan, Deputy for 

Administration, _ Matteo, Deel of Per- 
sonnel. 

“In June 1950,” Mr,Barr stated, “amy position in 
the agency was nOt*one of ai which ‘would have 
permitted me to stop th faction. Furthermore, I did 
not know about it until it was almost completed. 

“When I did learn that certain employees were re- 
ceiving cash annual leave settlements and being re- 
turned to agency employment on a temporary basis, I 
specifically notified the employees under my supervision 
that if they applied for such cash settlements I would 
demand their resignations and the record will show that 
my immediate employees complied with my request. 

“While I was advised that the action was legal, I took 
the position that it violated the spirit of the Thomas 
Amendment and I violently opposed it. Monday, Feb- 
ruary 9th, when my appointment as Acting Director 

| *Phe Office of Rent Stabilization was the successor agency to the Office 
‘of the Housing Expediter. Executive Order 10276, dated July 31, 1951 
(3 CFR, 1951 Supp., p. 459), provided for the liquidation of OHE and the 
transfer of its functions to the Economic Stabilization Agency, and ESA 
General Order No. 9 of the same date established ORS (16 F. R. 7630). 
‘BSA was created by Executive Order 10161 (3 CFR, 1950 Supp.,.p. 123) 
‘under the authority of Section 703 of the Defense Production Act of 1950, 
as amended, which authorized the President to delegate any power or 
authority conferred upon him by the Act to any Government officer or 


‘agency, incl OS Re RT ASM SE SE 
U. 8. C. App. 2153). 
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becomes effective, will be the first:time:my position’ in 
the-agency has permitted me ‘to take any action on this 
matter, and ithe-stispension” of these employees will be 
”/ the frst official act shall take.” i 

Mr. Barr also revealed that he has written SoSesiatbe 
Joseph McCarthy; Chairman of the Committee om Gov- 


ernment Operations, and to mF a a John 
Phillips, Chairman of the House:Sub( on In- 
dependent. Offices Appropriations; ref esting an oppor= 
tunity tobemeard on: sane entire mafter 


4, 1953; a) seictiGginer emaias Eis contrptame wax 
ef grou al ae ate ee 


Judge Charles’ F: nage covertuled the motion on the 
authority of Colpoys v. Gates, 73 App. D. C. 193, 118-F. 2d 16 
(J. A..7). The appellant then filed an answer on September 15; 
1953, setting, up several defenses cluding failure of the com- 
plaint to'state a claim upon which relief could be granted (J. A. 
8-9). After an amendment to the complaint filed: on October: 
10}.1955 (J. A. 9-10), and pretrial proceedings (J. A. 10-12), 
an amended answer was filed: (J. A. 12-13) which as a Seventh: 
Defense stated: 


At all times material herein defendant was poe 
Director of the Office of Rent Stabilization. The press 
release referred to in the complaint was made by de- 
fendant in furtherance of his official duties, was within 
the scope of his authority, and defendant is therefore 
immune from civil liability therefore. (J. A. 13.) 


As part of the pretrial proceeding the pretrial statements of the 
parties were adopted. As pertinent here, appellant’s state- 
ment inter ala denied liability on the ground that as Acting 


*The Joint Appendix is hereinafter referred to merely as “J. A.”. 
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Director of Rent Stabilization on February 5, 1953, he “was 
clothed with absolute immunity by virtue. of the'fact that the 
press release was issued*by ‘hittin coitéction with ‘his official 
duties as Acting Director of the Office of Rent — ze 
(J: A. 12). 

The trial ages on November 10, 1955. The only racks 
addiiced at. the in any way relevant to this appeal are 
(a) the events in “May and June 1950 when the lump sum leave} 

adevised, and later put into effect for a few | 
employees, and (b}.the circumstances relating to the mee 


ive authority for the Office of 
ut to expire‘ and sufficient Epprb- 
priated funds were ota a le for all the employee: ee OHE. 


ee ene 
in the 1950 OHE appropriation exclusively for terminal leave 
payments (J. A. 14, 17, 18, 19, 21). Under Plan X, OHE 
employees would be reduced in force as of late June under 
existing reduction in force notices with payment for accumu- 
lated annual leave and with the employees being rehired on 
the following day with temporary limited appointments (J. A. 
14, 15, 16, 17). The plan also contemplated that these em- 
ployees would be reinstated ultimately to their previous per- 
manent status at which time they would again be paid for 
leave, if any, accumulated as temporary employees (J. A. 15). 
A copy of 2 memorandum to the Housing Expediter. Tighe 
Woods, embodying the plan, was sent to the top OHE officials, 
and it was discussed at a staff meeting on June 1, 1950, in the 
office of appellant: Barr, then General Manager of OHE (J. A. 
14,19). Appellant opposed the plan, and expressed his oppo- 


‘The Housing and Rent Act-of 1949 unless extended would have expired 
on June 30, 1950 (68 Stat. 19). 
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‘sition in’a:memorandum ‘to Woods who'was then absent from 
thie city (J. & 14,15, 21). On the following day, June 2; 1950, 
‘another staff eetine was held at witch ‘Housing Expediter 
ae decided against adoption of the plan because he felt it 
‘was too ‘complicated ‘to be explained to'al-OHE employees-in 
ve time remaining before the RIF notices went into-effeet 
(J:-A- 14, 18,19, 21). “Thereafter, Mrs. Mattge 
} some 20 persons wanted to volunteer for 
) permission for the plan ‘to be utilized by 
forit (J. A. 18,19). Congress on June 
Suthority of OHE to June 30; 1951 SA 18, 21). On June 
195) s. Matteo and Madigan 








z 


L ng this pif tiga ealled Thoma Amend- 

ined Government civilian officers and em- 

annual within a specified time or lose 

- “That amendment, as originally 

added to H. R. 7786, the Deocoed General Appropriation Bill, 


1951, and as it passed the House of Representatives on May 
10, 1950, provided as follows: 


No part of the funds of, or available for expenditure 
by any corporation or agency. included in this act shall 
be available to pay for annual leave accumulated by 
any officer or. employee during the calendar year 1950 
and unused at. the close of business on December 31, 
1950.. (H. Rept. 1797, 81st Cong., 2d Sess.,.p. 333; 96 
Cong. Rec. 6837.).7 


The Act of June 29; 1950, providing temporary ‘appropriations 
for the Office of the Housing Expediter among other ageneies, 


* The Housing and Rent Act of 1950:-(64 Stat. 255). 

*The Comptroller General in 1958 required both Mrs. Matteo and Madigan 
to repay the amount of: the terminal leave payments which they: received 
(J. A: 15,18). Appellee Madigan has filed suit in the Court: of Claims (No. 
262-53). to-recover the umount:so recaptured:from him by the Comptroller 
.General. 

"(This provision as enacted differed only in that the time limit was ex- 
tended to June 30, 1951 (64 Stat. 768; see also S. Rept. I9LL, Sis CONE» D- 
302, and H. Rept. 2901, p. 71). 
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stated that such appropriations were “subject to limitations, 
restrictions, and permissive provisions * * * to the extent 
and in the manner provided by“[ The Genera] Appropriation 
Act, 1951 (H. R. 7786, 81st. Congress, 2d Sess.) ] as by 
the House of Re tatives on May 10, 1950” (64 Stat. Stat Jp 
(J. A. 22). 


1963. On January 28, 1953, Senator John J. Williams of 


Delaware wrote t@ORS making inquiry as to the 1950 terminal } 
leave payments (A. 19).* On January 30, 1953, this letter ‘ 


by a member of the ORS Congres- 


sional liaison unit (JA. 19, 20). James McInness Hendersof, 


the Director of ORS; wasaware of the receipt of the eatee and 
discussed the matter wii ‘On 
following Monday mornin; 

preliminary draft of a propt 

and copies were referred to otBers for i 

appellant who was. unaware o 

16, 20). Senator Wi lia 1S. epi 30 atte m. on that 
day and Madigan told him’: 1 0 «on tt 
undivided attention (J. A.20). Senator Williams called again 
about two hours later and asked if the letter could be picked 
up the first thing the next morning, Rage February 3 (J. A. 
20). When the letter was ready in final, Madigan sent his 
secretary to appellant’s office for his signature as acting head 
of the agency (J. A. 16, 20). Appellant was at the Economic 
Stabilization Agency attending a meeting and as he was not 
expected back until after noon time his signature to the letter 
was affixed by Henderson’s secretary (J. A. 16, 20). On Feb- 
ruary 4, 1953, Senator Williams delivered a speech on the floor 
of the Senate denouncing-the 1950 ORS terminal leave pay- 
ments (J. A. 16; see 99 Cong. Rec. 868-871). Then followed 
the events on February 5: Appellant called appellees Matteo 

*This letter and the reply dated February 8, 1953, can be found at 99 
Cong. Rec. 868-9. 

*On January 31, 1951, Henderson resigned as Director effective on the 
opening of business on February 9, and Barr was appointed Acting Director 
as of that date by letter of January 31, 1958, from Economic Stabilization 
Administrator DiSalle. In addition, during Henderson’s absence from 
Washington, from February 2 through February 6 Barr was designated 
Acting Director (Defendant's Exhibit 8, J. A. 15, 22; see also pp. ae ee 
infra). 


t 
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and Madigan to his office and advised them that because of 

criticism to himself and ORS, adverse publicity, and the need 

tor ‘himself an@ORS, he was’gomg to take disciplinary 

, whereupon he served them with letters expressing his 

iention to suspend them on February 9X(J. A. 16, 18, 20, 21. 
); the press release was then issued. 

# After the submission of evidence of liabilzty but before the 
jsubmission of evidence as to the quantum ofdamages, the ap- 
} pellant moved for a directed verdict on th is of (1) truth, 

) there was no defamatory imputatio -the press release, 
d (3) the press release was q ly privileged (J. A. 22, 
motion was denied (J. 23). The Court also 

on the grounds of 


erre in deiatile Bie. defendant's respeo- 
-tive motions to dismiss an@ for a directed verdict which were 
based on the defense of absolute immunity or privilege. 


SUMMARY OF ARGUMENT 


1. It is settled law that a government officer is immune from 
damage suits for actions taken while carrying out the duties 
and functions of his office. The rule is grounded on the con- 
sideration that public policy is best served by insuring that 
official duties are performed free from any apprehension on the 
part of the officer that he may be subjected to an action for 
damages. Spalding v. Vilas, 161 U.S. 483. It is sufficient if 
the challenged action is “done by an officer ‘in relation to mat- 
ters committed by law to his control or supervision’ * * * or 
that they have ‘more or less connection with the general mat- 
ters committed by law to his control or supervision.’” Cooper 
v: O'Connor; 69 App. D. C. 100, 104, 99 F. 2d 135, 139. This 
rule has been applied to subordinate as well as senior officials 
or officers and covers 8. wide variety of challenged actions in- 
cluding’ specifically release of comments on controversial mat- 
ters to the public where the official occupies a policy making 
position and deals with matters in respect of which the public 
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is entitled to be informed as to his views. Glass v. Ickes,'73 
App. D.C. 3, 117 F. 2d 273, certiorari denied, 311'U. S. 718. 

2. The Office of Rent Stabilization Was an impc ‘and 
controversial agency: during its existence. The head of ‘the 
agency had important policy matters to decide within the 
of the'laws controling the Agency’s actions. Matters relating 

: ern to the public. Inthe case before us, the 


thatthe 
In ‘the 


leave payment plan 
spirit of existing restrictive Kaye legislation. We submit that 


* 


in these circumstances the preés release was_alg@lu 


I. A-Government officer is immune from liability for damages 
for actions taken in connection with the performance of his 
duties | 


Following the Supreme Court’s holding in Spalding: v. Vilas, 
161 U. S. 483, that.a cabinet officer in a suit for damage for 
actions performed in his official capacity was entitled to the 
same absolute immunity previously accorded to members of 
the judiciary,” the federal courts, and particularly this Court, 


™”The Supreme Court cited Randall v. Brigham, 7 Wall. 523, 585; and 
Bratley v. Pisher, 13 Wall. 385, 850-851. Actually the Supreme Court had 
previously ruled to the same effect in Kendall v. Stokes, 3 How. 87, and 
Wilkes v. Dinsman, 7 How. 89. In Kendal? y. Stokes, an outgrowth of Ken- 
dall v.. United States, 12 Pet. 524, the.Supreme Court assumed that the gov- 
ernment officer from whom the plaintiff was seeking damages would be 
chargeable if he acted out of malice, but as noted at pp. 9-12, infra, there is 
an immunity from. personal lability regardless of motive. Chief Justice 
Taney stated the rule as follows: 

“e'* * a public officer is not Hable to an action if he falls into error ina 
case-where the act to be done is not merely a ministerial one, but is one in 
relation to which it is his duty to exercise judgment and discretion; even 
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have extended that immunity to all types of officials of the 

Executive branch of-the Government. “ The holdings in these 

cases e-recognitioithat as as a Mmatter-of overriding public 

poliey public officials “shall be controlled solely by the statu- 

tory or administrative mandate and not by the added threat 
private damage suits.” \ 

? Spalding v. Vilas, supra, 2 suit for def 


agcumstances of the case, Sead (161 ©. S. 498-499) : 
§ “i aay al t Nag the functions of his office, the 
Executive Department, keeping within the 
authority; sh. uld ‘not be under an apprehen- 
sion that the motiees that control his official conduct 
may, at any time, become the subject of inquiry in a 
civil-suit for damages. It would seriously cripple the 
-proper and effective administration of public affairs as 
entrusted to the executive branch. of the government, if 
he were subjected to.any such restraint. He may have 
legal authority to act, but. he may have such large dis- 
cretion in the premises that.it. will not always be his 
absolute. duty to exercise the authority with which he 
is invested. But if he acts, having authority, his con- 
duct cannot be made the foundation of a suit against 
him personally for damages, even if the circumstances 
show that he is not disagreeably impressed by the fact 
that his action injuriously affects the claims of particular 
individuals. * * * 


although an individual may suffer by his mistake. A contrary principle 
would indeed be pregnant with the greatest mischiefs.”, (3 How. at 98.) 
=A partial list of the types of officials to whom absolute immunity has 
been accorded and the cases so holding are, for the convenience and infor- 
mation of the court, set forth in the Appendix, infra, pp. 20-21. 
# Justice Jackson’s dissent in Dalehite v. United States, 346 U. S. 15, 59. 
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~The opinion of the Court of Appeals for the Second Cireuit 
in Gregotre v. Biddle, 177 F. 24.579;certiorari denied, 339 U. S. 
949, further aunkyser thee rationale of the rule. In” : 
sive opinion, after referring to the cases as to the absolute priv- 
ilege of judges andéf quasi-judicial officers * and the fact that 
“the [Supreme], Court had indeed already granted similar i 


Hand then said: 


It does indeed ; 
is in fact guilty of uai g his powers to vent spleen 
upon others, or for alty other personal motivejnot con- 


nected with the publie)good, should not pe\hability 
for the injuries he may £0 cause; andi wee possible 


ints (to the guilty, it 


. «den Psccdey The justifica- 
tion for aoe so is that it is impossible to know whether 
the claim is well founded until the case has been tried, 
and that to submit all officials, the innocent as well as 
the guilty, to the burden of a trial and to the inevitable 
danger of its outcome, would dampen the ardor of all 
but the most resolute, or the most irresponsible, in the 
unflinching discharge of their duties. Again and again 
the public interest calls for action which may turn out 
to be founded on a mistake, in the face of which an 
official may later find himself hard put to it to satisfy 
@ jury of his good faith. There must indeed be means 
of punishing public officers who have been truant to 
their duties; but that is quite another matter from ex- 
posing such as have been honestly mistaken to suit by 
anyone who has suffered from their errors. As is so 
often the case, the answer must be found in a balance” 


™ Reference was also made to that court’s own decision in Yaselli v. Goff, 
12 F. 2d 396, and its per curiam affirmance by the Supreme Court in 275 
U. S. 5038, on the authority of Bradley v. Fisher, supra, fn. 10, and Alzue v. 
Johnson, 231 U. 8. 106. 





il 


between the evils inevitable in either alternative. In 
this instance it has been thought in the end better to 
leave 7e mnredresseg/the ‘wronga.done by dishonest officers 
“than to subject those who try to do their duty to the 
g constant dread of retaliation. Ju as res nova, we 
should not hesitate to follow the pathaid down in the 

3 books. (177 F. 2d at 581.) ;. 


; This court’s opinion in Cooper v. OC 


iding and frequently cited eee in 
for governmental acts. There this court r 


official authority—that they should 
oy te (Gammeatates v. Birdsall, 233 
S. 223, 231, ee) Sor even that they should be 
specifically directed or requested by a. superior officer. 
Mellon v. Brewer, 57 App. D. C. 126, 129, 18 F. 2d 168, 
171, * * * certiorari denied, 275 U.S. 530,* * *. It 
is sufficient if they are done by an officer “in relation 
to matters committed by law to his control or super- 
vision.” * * * (Standard Nut Margarine Co. v. Mel- 
lon, 63 App. D. C. 339, 341, 72 F. 2d 557, 559, apetn 
denied, 293 U. S. 605, * * *); or that they have “mor 
or less connection with the general matters pricioness 
by law to his control or supervision.” * * * (Spalding 
v. Vilas, 161 U. S. 483, 498, * * *; and see Lang v. 
Wood, 67 App. D. C. 287, 288, 92 F. 2d 211, 212); or 
that they are governed by a lawful requirement of the 
department under whose authority the officer is' acting. 
[Italics in original.} (69 App. D. C. at 104, 99 F. 2d 
at. 139.)7* 
* *This paragraph is cited with aproval in United States v. Jones, 204 
F. 2a 745 (C. A. 7), certiorari denied, 346 U. S. 854; Springyteld v. Carter, 


175 F. 2a 914, 918 (C. A. 8); and Tinkoff v. Campbdell, 8 F. Supp. 331 
(N. D. IIL) ; see also Glass v. Ickes, p. 15, infra. 


383412—56———-3 
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‘Repeated: was:the-idea that:malice ‘does‘not 'vitiate the appli- 
cation of the ‘rule : “The ‘reason ‘now ‘given}for the rule is 
simply one:of ‘publiespoliey.““ “ plrfectefreedom 
which ought'to exist in discharge ‘of public uty: meta seri- 
sously: restrained, apd often:to the detriment’ of the public's 
ace.’ De . Ainsworth, 24 App. D. C.167, 178, * * 
See, also, Unite States: to Use of Parravicino v. Brunswick, & 


. C. at-107, 99 F. 2d at 142." 
y applied the doctrine fal 


contained in press rel Mellon v. Brewer, 57 
126, 18 F. 2d 168, certi Edenied, 275 U.S. 530, 


‘a0. + © But, although theicourt were ctant ton cog 
Stee the “e é 


stan bit ate soar aoe ie and the 5 ce 


whic aitatwititin’ tha genkeel SGRee tas sarees: And the fact that an 
overzealous or unprincipled: officer may get a personal pleasure out of the 
suffering of a criminal is not sufficient to offset the interest of all the people 
in having the criminal brought to justice. See Spalding v. Vilas, supra, at 
page 499, * * *. Hence, the officer is entitled to the protection which 
the law throws about him, not because the law is concerned with his personal 
immunity but because such immunity tends to insure zealous and fearless 
administration of the law.” (69 App. D. C. at 105, 99 F. 2d at 140.) 

'* The ‘court-also quoted -from Datkins v. -Paulet, L. R. 5 Q. B. 94, 114: 
“Does ‘an action lie against a man for’maliciously doing his duty? I am of 
the opinion that it does not; * * *” The Supreme Court in Spalding v. 
Vilas also relied on that case. 

'* The rule of absolute immunity of executive officers repeatedly has been 
upheld: by‘this court: and the Supreme Court had ‘repeatedly denied cer- 
tiorari in such:cases where application therefor has been made. Fletcher 
Vv. Wheat, 69 App. D. ©. 259, 100 F. 2d 482, certiorari denied, 307 U. S. 621: 
Booth v. Fletcher, 69 App. D. C. 351, 101 F.. 2d 676, certiorari denied, 307 
U. S. 628; Cooper v. O’Connor, 70 App: D. C. 288, 105°F. 24:761; Glass v. 
Ickes, infra; Jones v. Kennedy, 73: App. D. C. 292, 121 F. 24-40, certiorari 
denied, 314 U. 8. 685; Laughlin v. Garnett, 78 U. S. App. D. C. 194, 138 F. 2d 
931, certiorari denied, 822 U. S. 788; Burns v. Spiller, infra; Laughlin v. 
Rosenman, infra; Cassel v. Overholser, infra; Taylor v. McGrath, infra; 
Orvis v. Brickman, infra; and Riley v. Ritz, 91 U. 8. App. D. C. 62, 198 F. 2a 
82. 
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Ickes, 73 App. D..C. 3,; 117 F. 2d 273, certiorari denied, 311 


U.S. 718 - igi 
Mellon v. Brewer myolved & setion.for libel by a govern- 
mentemployee who, after serving as a special assistant to the 
Attorney General to make an investigation in the Treasury. 
Department, became counsel for a con committee, 
Secretary of the Treasury Mellon in a lettergéo the President 
of the United States sharply criticized the cdngressional com 
mittee report as being a repetition of unfounded charges made. 
ry Department’s opinion 
igted and based on rumor. 
adeknown to the public by a 
In reversing the trial court which had held the 
. that the efficiency, and to 
some-exten e integrity, of the Treasury De- 
partment hadt iously .challe , and that public 
confidence in that department might have been im- 
paired. Not only was the head of the department and 
the President interested, but the matter was of vital 
concern to the public. These charges had been given 
wide publicity, and it may be assumed that the Presi- 
dent desired from the head of the department involved 
a comprehensive statement of the facts as they appeared 
to him. Even though the President had not requested 
such a statement or report, it certainly was not beyond 
the scope of the Secretary’s duty and authority to sub- 
mit one. Moreover, failure on the part of the defend- 
ant to make a report to the President might have given, 
rise to or justified the implication that the charges were 
not without foundation. (57 App. D. C. at 129, 18 F. 
2d at 171.) 


and further after discussing motive— 


* * * Whether the views expressed by theSecretary 
are correct or incorrect is not a controlling factor. — The 


For a recent comparable case in a State court, see Matson v. Margiotti,. 
871 Pa. 188, 88 A. 2d 892. 
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qriestion:is:’ Was he: justified} in the- circumstancés? im 
expressing those views? .We think he was. (57 App. 
D: Cat 130; 12 at 172.) BY tome! 
In Glass v. Ickes,¢ one John D. Glass sued for allegedly libalou 
remarks made b: of Interior Ickes in a press release 
which stated that Glass had been barred from practice before 
the Departmen f Interior and suggested that oil operators 
, before they finance [his] proposed one% 
reforms in the Connally Hot Oil Act (73 
F. are This court affirmed the 
1 sing the complaint on the basis bf 


the absolute ee ale 
v. Vilas, supra leis interes : 


xt - >those =. ani official to the. 

general-public,” the following‘pertinent remarks were made: 
No such limitation is justified by the language of the 
Supreme Court in the Vilas case nor has this court rec- 
ognized such a distinction. On the contrary, we have 


* Because of the parallel to the instant case, the footnote reference is 
herewith set forth in full: 

“Chatterton v. Secretary of State for India, [1895] 2 Q. B. 189, 191, 192: 
Lord Heher, M. R. The reason for the law on this subject plainly appears 
from what Lord Elienborough and many other judges have said. It is 
that it would: be injurious to the public interest that such an inquiry should 
be allowed, because it would tend to take from an officer of state his freedom 
of action in-a matter concerning the public weal. If an officer of state 
were liable to an‘action of libel in respect of such a communication as this, 
actual malice could be alleged to rebut a plea of privilege, and it would be 
necessary that he should be called as a witness to deny that he acted 
maliciously. That he should be placed in such a position, and that his 
conduct should be so questioned before a jury, would clearly be against the. 
public interest, and prejudicial to the independence necessary for the 
performance of his functions as an official of state. Therefore the law 
confers upon him an absolute privilege in such a case. 

“Tt ig significant to note that in this decision the communication in ques-. 
tion had been. published in the press and the plaintiff's complaint charged 
the defendant with having caused that publication.” [Emphasis added.] 
(73 App. D. C. at 6-7, 117 F. 2d at 276-277.) 
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previously held‘a communication, released generally to 

the press, within this executive privilege [referring to 

Mellon. +. Brewer, supra). “App. D. C. at 7, 117 F. 
7 Wat 277) 


s court concluded that “a department head may properly 
‘issue public statements in his official capacity” (73 App. D.C. 
at 7,117 F.2d at 277.) The court also said that the “question 
; to be answered when an action for libel is brought on the basis 
' of such a communication is simply wheth the executive offi- 
‘eer was within his official prerogative of duty in issuing it. 
broadly—was the public unication ‘official’ in 
cts?” (73 App. D. C. at , 117 F. 2d at 277-278.) 
Chief J dge Groner concurred off the basis that the press re- 
: matter ““n relation to matters committed by law 
his. rok, Or at least ‘having more or less connection with 
eagitted pt = to his control.’” (73 

at 12,217 

Colpoys aoe ae = MES a 193, 118 F. 2d 16, relied 
upon by the court below is not to the contrary. After noting 
that a cabinet officer is absolutely privileged to publish defa- 
mation, that it is necessary only that “the defamation, to be 
protected, need only have ‘more or less connection with the 
general matters committed by law to his control or supervi- 
sion’” and that “public interest is thought to require that 
they be not restrained * * * from publicly explaming their 
acts and policies,” the court concluded that a United States 
Marshal had no such function and that a defamation issued 
by him to the press had no absolute privilege. The case turned 
completely on what the court conceived to be the restricted 
functions of the Marshal. 

The foregoing cases establish the following rules: (1) A 
governmental officer or agent is absolutely immune in a suit 
for damages for any act performed by him in his official ca- 
pacity; (2) that such immunity extends to reports or state- 
ments made in the general line of duty; (3) that an executive 
official in a policy-making position who is dealing with mat- 
ters in respect of which the public rightfully has an interest 
has absolute immunity in discussing matters which have “more 
or less connection with general matters committed by law to 
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his control or discretion”; and @ that that immunity extends 
to press releases. ee 


we 


IL. The official position occupied by. rents and nae suBiect 
matter of the press release brings him within the rule grant. 
ing absolute immunity 


The foregoing discussion of the reason for the rule of abso-, 
lute immunity of government officers, and the specific applica- 
tion of the rule by this court to comparable cases (Mellon. v. 
Brewer and Glass v. Ic , makes it clear, we think, that the 
eourt below erred in g to dismiss the appellees’ 
on, the ground that the allegedly defamatory sta t was 
absolutely privileged. This follows both from the ‘ce of 


the office held by appellant and the nature of the 
made by him considered in the light of the surreun g er 
eumstanees. « 

The appellant at the moment of 3 Ssouing thie press release on 
February 5, 1953, was the head of g goverament agency. He 
had been appointed as Acting Direetor of the Office of Rent 
Stabilization effective on February 9, 1953, because of the 
resignation of ORS Director Henderson which was accepted on 
January 31, 1953, effective as of February 9. The Economic 
Stabilization Administrator, Michael V. DiSalle, on January 
31, had notified appellant of his appointment as Acting Direc- 
tor “effeetive at the opening of business on Monday, February 
9, 1953” (see Defendant's Exhibit 8; J. A. 24). In addition, 
appellant was specifically designated as Aeting Director by the 
Direetor of ORS during his absence from Washington, D. C., 
for the week of February 2 through 6, 1958 (see Defendant’s 
Exhibit 8; J. A. 24) ; see also 16 F. R. 9829, which provided that 
the Deputy Director was to be Acting Director in the Director’s 
absence. It seems clear that Mr. Henderson, although his res- 
ignation was not effective until February 9, 1953, already had 
relinquished his post as Director. From February 2, 1953, on 
appellant had all the rights, duties, and immunities that Mr. 
Henderson had had while Director of ORS.” 

We ean only sperulate ag ta the reason why Barr wag not appointed 


Director. A new administration had taken office recently so that Economic 
Stabilization Administrator DiSalle, an appointee of the previous adminis- 


t 
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There are, we think, important consequences that flew from 
the fact that appellant was.the acting and appointive head of 
the Office of Rent-Stabilization at thattime. As the head of 
that, agency, he was able, within the limits of statutes, direc- 
tives and outstanding governmental policies, to determine 
fully the policy of ORS as to rent control matters. Similarly, 
he had full responsibility for the internal management of the 
dgency with its several thousand employees: In addition to 
these prerogatives of office, he, as all heads of executive depart- 
ments and agencies, was answerable to thd President and Con- 


regard to the administration ‘ Of the agency. 
” The myn dealt with by the agency—rent control—were 
and had 


n a highly controversial subject, and there existed 
more than the ordinary public interest in its activities. It js 
in the light of.this public interest.that the events directly pre- 
ceding the issuance of thé. press release must be considered. 
Senator John J. Williams of Delaware had written: to ORS 
requesting information as tothe lump-sum terminal leave 
payments made in 1950, and appellee Madigan, a recipient of 
such payment, had prepared a response to Senator Williams 
which was transmitted to him on February 3 in the form of 
a letter signed with the name of William G. Barr, Acting Di- 
rector, even though the latter neither saw the letter in draft 
form nor in its final form until after it had been signed and 
delivered. Then on February 4, Senator Williams made a 
speech on the floor of the Senate attacking the annual leave 
payments ta ORS employees who continued in the same posi- 
tion (99 Cong. Rec. 868-871). Senators Ferguson, Dirksen, 
and McCarthy joined in the comments in the course of which 
the 1950 ORS leave payments were referred to as a “conspiracy 
to defraud the Government”, a “raid on the Treasury”, and 
suggestions were made that the matter be referred to the At- 
torney General for possible prosecution (99 Cong. Rec. 869, 
870). These comments received wide newspaper publicity. 


tration, may not have felt that it was appropriate for him to appoint q 
Director. From Mr. DiSalle’s letter of Jannary 31, 1958, it appears that 
he was also resigning at the close of business on that day (J. A. 24). On 
the other hand, the appointment of Barr as Acting Director merely may have 
been a recognition that rent controls were being liquidated. 
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See, e. g., The Evening Star, February 5, 1953, p. A-5, ‘The 
New York Times, February 5, 1953, p. 18, col. 8; see also The 
New York Times, February 6.1953, p--SeoL,A. * \Ase-result of 
the Senatorial debate, and the adverse publicity, y, both te the 
Office of Rent Stabilization and to its high officials, appellant 
properly felt that the public was entitled to know where he, 

as acting head of ORS, stood on the matter. On February 5 
appellant called ‘to his office appellees Matteo and Madigan, 
at which time he &dvised them that they were to be suspended 
the same day, appellant appeared in Sena- 
tor Williams’ office repudiated having any part in the 
preparation or signing o i his 
true position he wrote to 


stated that he had on “this day notified the two 
officials that they will be suspended, from empsyment at the 
opening of business February 9.” €° >, 

In these cireumstanees, there ¢an Be ue doubt that Mr. 
Barr was acting well within thé’ bounds of his office as outlined 
by Gregoire v. Biddle, 177 F.2d at 581, and Cooper v. O’Con- 
nor, 69 App. D. C. at 104, 99 F. 2d at 139, and the cases cited. 
Mellon v.. Brewer, 57 App. D. C. 126, 18 F. 2d 168, certiorari 
denied, 275 U. S. 530, and Glass v. Ickes, 73 App. D. C. 3, 177 
F. 2d 273, certiorari denied, 311 U. S. 718, clearly call for this 
conclusion. It may be argued that Mellon v. Brewer is dis- 
tinguishable because there the press was the actual text of a 
letter to the President in the nature of areport. But we think 
so to hold would be following a mechanical rule given to form 
rather than to substance. This fact was recognized in Glass v. 
Ickes, 73 App. D. C. 3, 117 F. 2d 273, certiorari denied, 311 
U. S. 718, where this court said that the issuance of public 
statements about the activity of government agencies “is too 
well known to require comment” and “such announcements 
serve a useful if not essential role in the functioning of the 
democratic processes of government.” Any argument that 
Glass v. Ickes involved a cabinet officer is more apparent than 
real for some independent agencies are larger and perhaps more 
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important’ at times than the Executive departments headed 


the above stated reasons, the court below erred in deny- 
ing appellant’s respective motions to dismiss and for a directed 
verdict based on the defense of absolute immunity. It there- 
fore is respectfully submitted that this court should reverse the 
Nerdicts and judgments entered by the district court and 
remand with instructions to the district.court to dismiss 
appellees’ actions. 


am 

George CocHran Dovs, 
Assistant Attorney General, 
Oxtver GascH, 

“ United States Attorney, 
> -» FAUL A. SwEENEY, 
™. $% JosepH Lancsast, 

Attorneys, Department of Justice. 


™ An agency can become an Executive.department, ¢. g., the Federal Se- 
curity Agency became the Department of Health, Education and Welfare. 
Yet we submit that the Federal Security Administrator would have had 
equal immunity with the Secretary of Health for the same conduct. So, 
too, a department may lose its identity as such. Yet we submit the Secre- 
taries of Army, Navy and Air Force would have the same immunity now 
that the Departments of Army, Navy and Air Force are no longer Executive 
departments that they formeriy would have been accorded to them as 
cabinet officers. 











“APPENDIX NG 


Held to be immune have been the following: cabinet officers 
(Spalding v. Vilas, 161 U.S. 4838; Glass v. Ickes, 73 App. D.C. 
3, 117 F.2d 573, certiorari denied, 311 U.S. 718; Standard Nut 
Margarine Co. v. Mellon, 63 App. D. C. 339, 72 F. 2d 557, cer= 
tiorari denied, 293 U.S. 605) ; the Comptroller of the Currency, 
the General Counsel of the Treasury Department’s Insolvent 
Banks Division, two Deputy Comptrollers of the Currency, @ 
United States Attorney and one of his Assistants, and4@n FBI 
agent (Cooper v. O'Connor, 69 App. D. C. 100, 99 B. 2d 135, 
certiorari denied, 305 U. S) 643); a Security and Exchange 
Coinmissioner (Jones v. Kennedy, 73 App. D. C.292, 121 F. 2d 
40, certiorari denied, 314 U. S. 665);, members of the Parole 
Board, the Warden of & Federal penitentiaxy, and the Director 
of the Federal Bureat of Prisons (Latig v- Wood, 67 App. D.C. 
287, 92 F. 2d 211, certiorari denied, 302 U. S. 686) ; & confiden- 
tial agsistant atid Special. Counsél to the Président, @ Special 
Assistant to the Attorney General, Director of the Federal 
Bureau of Prisons, a Warden of a United States Penitentiary 
(Laughlin v- Rosenman, 82 U. S. App. D. C. 164, 163 F. 2d 
38: see also Taylor v. McGrath, 90 U. S. App. D. C. 199, 194 
F.2d 883) ; amember of the Federal Trade Commission (Smith 
vy. O’Brien, 66 App. D. C. 387, 88 F. 2d 769); Army officers 
(Burns v. Spiller, 82 U.S. App. D.C. 91, 161 F. 2d 377, certiorari 
denied, 332 U. S. 792); subordinate bureau chiefs (DeArnaud 
y. Ainsworth, 24 App. D. C. 167, dismissed, 199 U. S. 616); 
Commissioners of the District of Columbia (Brown v. Rudolph, 
58 App. D. C. 116, 25 F. 2d 540, certiorari denied, 277 U. S. 
605); Attorney General, Director of the Alien Enemy Control 
Unit of the Justice Department, and a District Director of Im- 
migration and Naturalization Service (Gregoire v. Biddle, 177 
F. 2d 579 (C. A. 2), certiorari denied, 339 U. S. 949); an 
Assistant United States Attorney (Yaselli v. Goff, 12 ¥F. 2d 396 
(C. A. 2), affirmed, 27 5, U.§. 503) ; officers of the Home Owners’ 
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Loan Corporation (Adams v. Home Owners’ Loan Corporation, 
107 F. 2d 139 (C. A. 8)) ; Selective Service Board officials (Gib- 
son v. Reynolds, 172-F/2d 95 (C. A. 8), certiorari denied, 337 
U. $/925-and Dodez v. Weygandt, 173 F. 2d 965 (C. A. 6)); 
a, police officer, members of the Mental Health Commission and 
doctors employed by the Government (Orvis v. Brickman, 90 
U.S. App. D. C. 266, 196 F. 2d 762) ; the superintendent of St. 
,Elizabeths Hospital (Cassel v. Overholser, 83 U.S. App. D.C. 
350, 169 F. 2d 683, certiorari denied, 336 U. S. 939) ; a consul 
(United States to Use of Parravicino v. Brunswick, 63 App. 
D. C. 65, 69 F. 2d 383); an immigration inspector (Papagia- 
nals v. The Samos, 186 F. 2d 257 (CA. 4), certiorari denied, 
341 UaS. 921); supervisory officials of the Veterans Adminis- 
tration. (DeBusk v. Harvin, 212 F. 2d 143 (C. A. 5); see also 
Carsony. Behlen, 136 F. Supp. 222 (D. R.1.)); a Government 
psy igtrist-(Zaylor v. Glotfelty, 201 F. 2d 51 (C. A. 6)); var- 
ious municipal officialse(Springfield v. Carter, 175 F. 2d 914 
(C. A. 8)); @ statevfire marshal and his deputy (Phelps v. Daw- 
son, 97 F.2d 339 (C."A. 8)) > members of the District of Colum- 
bia Recreation Board (Camp v: Recreation Board, 104 F.Supp. 
10 (D. C. D. C.)); collector of internal revenue (Tinkoff v. 
Campbell, 86 F. Supp. 331 (N. D. Ill); and Powell v. Roth- 
ensies, 86 F. Supp. 701 (M. D. Pa.), affirmed, 183 F. 2d 774 
(C. A. 3)); Air Force officers (Keppleman v. Upston, 84 F. 
Supp. 478 (N. D. Calif.) ; and a Lieutenant Commander of the 
Navy (Miles v. McGrath, 4 F. Supp. 603 (D. Md.)). 
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QUESTION PRESENTED 


Whether the appellant enjoyed absolute immunity to an 
action for libel where he published a libelous press-release 
reciting his intention to suspend and his reasons for pro- 
posing to suspend appellees upon a future date when he 
would become Acting Director of the Office of Rent Stabi- 


lization and as such endowed with the power to order such 
suspension but where at the time of the publication of the 
press release he was admittedly without power to order 
such suspension. 














Statement of Facts 


Argument and Authorities 





I. Absolute immunity from liability for libel by 
press-release has never been and should not be 
extended to officers of appellant’s rank 


A. This court’s decision in Colpoys v. Gates, 
(1941), 73 App. D. C. 193, 118 F. 2d 16, is 
eontrolling in the instant case 

B. Appellant was a subordinate administrative 
officer without policy-determining functions 


C. The Colpoys case is not distinguishable from 
the instant case 





Il. The official position occupied by appellant and 
the subject matter of the press-release bring 
him squarely within the rule of the Colpoys case 


A. Counsel’s attempt to qualify appellant under 
the Ickes case decision is unsuccessful 


Appellant was not the head of an agency... 


Counsel for appellant admit that appellant 
had no policy-determining functions 


B. 

C. 

D. Controversy and newspaper publicity do not 
create immunity 

E. 


Appellant was under no duty to issue the 
press-release 


III. The cases cited by appellant are distinguishable 
from the instant case on the facts 


Conclusion 
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No. 13,217 


Wis G. Barr, Appellant 
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Lupa A. Marreo, Appellee 


No. 13,218 


Wim G. Barr, Appellant 
Vv. 
Joun J. Mavican, Appellee 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF FACTS 
Appellees endorse appellant ’s **Statement of the Case’’ 
but with the following clarifying paragraph: 


On February 5, 1953, the day he published the press- 
release, appellant was the Deputy Director acting as Di- 
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rector in the temporary absence of the Director (J.A. 15) 
of the Office of Rent Stabilization, a subordinate Office in 
the Economic Stabilization Agency (Appellant’s Brief, P. 2, 
n. 2). On that date he published a libelous press-release 
announcing his intention to suspend the appellees when he 
became Acting Director by appointment on February 9, 
1953, and giving his reasons for his contemplated action 
(J.A. 5). 


ARGUMENT AND AUTHORITIES 


I. Absolute immunity from Hability for libel-by-press-release 
has never been and should not be extended to officers of 
appellant’s rank. 


_ A. Ths court’s decision in Colpoys v. Gates, (1941) 73 
App. D. C. 193, 118 F. 2d 16, is controlling in the instant 
case. 


This court’s decision in Colpoys v. Gates decided Jann- 
ary 27, 1941, established in this jurisdiction the rule that 
only Cabinet Officers or at the most (the Court left the 
_- question open) ‘‘officers ‘who determine policies to be 
pursued by the United States’ ’”’ or who have “‘political 
functions’’ to perform, have an absolute privilege publicly 
to explain ‘‘their acts and policies.”” In the Colpoys case 
this Court refused to extend absolute privilege of ““separ- 
rate discussions or explanations’? to United States Mar- 
shals, administrative officers who, the Court said, ‘have 
no such functions.’? The Court further stated that: 


In the cases which have extended an absolute privi- 
lege to administrative officers without policy-deter- 
mining functions, the thing held to be privileged has 
usually if not always been an act in the general line 
of duty, not a separate discussion or explanation. 
Whether or not any of these cases went too far, we 
think they went far enough. 


_ B. Appellant was a subordinate administrative officer 
without policy-determanng functions. 
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Appellant in the mstant case was an ‘‘administrative 
officer without policy-determining functions.”? He had no 
‘‘political functions.”” He was only the Deputy Director of 
a subordinate Office in the Economic Stabilization Agency 
(Appellant’s Brief, P. 2, n. 2). He did not, at the time 
he published his press-release, even have authority to fire 
or suspend the employees of his Office. He admitted this 
in his press-release (J.A. 5), when he said, ‘‘Monday, 
February 9th, when my appointment as Acting Director : 
becomes effective, will be the first time my position in the 
agency has permitted me to take any action on this matter, 
and the suspension of these employees (appellees) will be 
the first official act I shall take’’ (J.A. 5). 


C. The Colpoys case is not distinguishable from the 
imstant case. 


Appellant seeks to distinguish the Colpoys case by the 
statement that ‘‘The case turned completely on what the 
Court conceived to be the restricted functions of the Mar- 
shal.”’ This was not the ratio decedendt of that case. 
What the Court said was that Marshals have no policy- 
determining functions and that it refused to extend the 
principle of absolute privilege to defame by a press-release 
to any administrative officers who have no policy-deter- 
mining functions. Appellant was just such an administra- 
tive officer. 


IL. The official position occupied by appellant and the subject 
matter of the press-release bring him squarely within the 
rule of the Colpoys case. 

A. Counsel fail to qualify appellant under the Ickes case 

Jecisi 


Counsel for appellant struggle valiantly to make their 
client a ‘“‘wheel’’ but it is just as real as it is apparent 
that despite their efforts they end up exactly where they 
started, with a subordinate officer in a subordinate Office 
of an Agency without Cabinet rank; an officer whose sole 
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function it was to carry out policy as it was given to him 
and whose every action if not idea was subject to review 
and approval by the Administrator of the Economic Stabil- 
ization Agency (Appellant’s Brief P. 2, n.2). This Court 
may take judicial notice of the fact that even the Admin- 
istrator of the Economic Stabilization Agency, appellant’s 
superior, was not a political officer who ‘‘determines 
policies to be pursued by the United States.’’ 


B. Appellant was not the head of am Agency. 


_ Appellant at the moment of publishing the press-release 
on February 5, 1953, was not head of a Government agency. 
He was the Deputy Director, acting as Director in the 
temporary absence of the Director, of a subordinate Office 
in an Agency. His appointment as Acting Director had 
not become effective on February 5, 1953, when he pub- 
lished the press-release. His appointment by Economic 
Stabilization Agency Administrator DiSalle was not yet 
effective and, therefore, immaterial. There is nothing in 
the record upon which to base a statement that Director 
Henderson had ‘‘already relinquished his post.?? From 
February 2, to midnight February 8, 1953, appellant had 
only the rights, duties, and immunities of a Deputy Di- 
rector, temporarily acting in the Director’s absence, what- 
ever they might have been. In his own judgment they did 
not include the power to fire or suspend the appellees 
(J.-A. 5). There is no occasion to speculate on the ‘‘rea- 
son why Barr was not appointed Director’; it is im- 
material, if not impertinent. Appellant was not the ‘‘ap- 
pointive head of the Office of Rent Stabilization at that 
time’’ (February 5, 1953), but, under the rule laid down 
in the Colpoys case it is immaterial whether he was or was 
not. 


| C. Counsel for appellant admit that appellant had no 
policy-determining functions. 


Counsel’s statement on page 17 of Appellant’s Brief is 
a conclusive, even though surprising, self-established re- 
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futation of their own thesis. ‘‘He was able, within the 
limits of statutes, directwes, and outstandimg governmental 
policies, to determine fully the policy of ORS as to rent 
control matters.”’” (Emphasis added.) Appellant thus 
was not an officer who determined, policies to be pursued 
by the United States; his function was only to carry out 
policies made by others and to act according to ‘‘direc- 
tives’’ handed down to him by his superiors. He did not, 
in his own opinion, even have ‘‘full responsibility (on 
February 5, 1953) for the internal management of the 
agency.’’ He could not even fire or suspend his Deputy 
Director for Administration or his Director of Personnel 
(J.A. 5). He was not ‘‘answerable (directly) to the Presi- 
dent and Congress;’’ he was answerable to the Administra- 
tor of the Economic Stabilization Agency who appointed 
him. 


D. Controversy and newspaper publicity do not create 
immunity. 

It may be granted, as appellant argues, that rent con- 
trol had been a highly controversial subject and that the 
public was interested in it, but controversiality of the pro- 
gram of the Office is not the basis for absolute immunity. 
It may be granted that Senator Williams’ speech received 
newspaper publicity, but this imposed no duty upon ap- 
pellant publicly to discuss his intention to suspend the ap- 
pellees as soon as he had the authority to do so, or publicly 
to explain the reasons for his intention to do so. What 
he did, other than publication of the press-release, is im- 
material to a determination of the question in this case. 
Panic over newspaper publicity given to a Senator’s 
speech is not the basis for absolute privilege. 


E. Appellant was under no duty to issue the press- 
release. 


It was appellant’s duty to investigate charges * * ° 
against his deputies. It may or may not * * * [have be- 
come] his duty to * * * [suspend] his deputies [wien he 
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had acquired the power to do so.] It was not his daty 
publiely to diseuss ° * * [his intention to suspend them], 
or publicly to explain the reasons for it. He had no duty 
to tell the public anything about them unless possibly 
{after he had suspended them] the bare fact that [at least 
temporarily] they were no longer on his staff. Colpoys 
v. Gates, supra. 


Ill. The cases cited by appellant are all distinguishable from 

the instant case on the facts. 
Glass v. Ickes, 73 App. D.C. 3, 117 F. 2d 273, cert. den. 
311 U.S. 718, decided August 26, 1940, is the only libel-by- 
press-release case cited by appellant. Defendant there was 
Secretary of the Interior and the decision in that case has 
been limited by the later decision in the Colpoys case. The 
temptation to quote Chief Judge Groner in his concurring 
opinion in the Ickes Case overcomes the desire to keep this 
brief short. 


The necessity of the rule is obvious, but its cloak 


of absolute immunity offers such far reaching oppor- 
tunity for oppression, that it manifestly ought not to 
be extended beyond the impulse that gave it being. ° * ° 
I have felt some doubt about the correctness of the 
majority opinion. * * * It is quite true that both in this 
court and the Supreme Court the scope of official au- 
ee been so broadly stated (Cooper v. O?Con- 


nor) that I am unable to say that the Secretary’s press 
release was not, in view of the general authority of the 
Secretary concerning the oil industry, a matter ‘in 
relation to matters committed by law to his control’ or 
at least ‘having more or less connection with the gen- 
eral matters committed by law to his control’, and, m 
this view I am compelled to coneur in the opinion, 
though in doing so I express with great deference the 
fear that in this and previous cases we may have ex- 
tended the rule beyond the reasons out of which it 
grew and thus unwittingly created a privilege so ex- 
tensive as to be almost unlimited and altogether sub- 
versive of the fundamental principle that no man in 
this country is so high that he is above the law. ‘The 
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ocean has its appointed bounds, and were it to break 
through those limits its plenitude would become a 
cataclysm which would engulf a continent.’ 


Five months later, this court, Chief Judge Groner par- 
ticipating, handed down its decision in the Colpoys case. 


Appellant’s citations of authority are more impressive 
in their quantity than quality. This court, in the Colpoys 
ease, distinguished some of them (DeArnaud v. Ainsworth, 
24 App. D.C. 167, dis. 199 U.S. 616, Parravicino v. Brums- 
wick, 63 App. D.C. 65, 69 F. 2d 383, Cooper v. O’Conmor, 69 
App. D.C. 100, 99 F. 2d 135, cert. den. 305 U.S. 643, Yassele 
v. Goff, 12 F. 2d 396, Lang v. Wood, 67 App. D.C. 287, 92 F. 
2d 211, cert. den. 302 U.S. 686, and Orvis v. Brickman, 90 
U.S. App. D.C. 266, 196 F. 2d 762). The others fall into 
the same category of an ‘‘act in the general line of duty, 
not separate discussion or explanation.”’ 


CONCLUSION 


The Court below properly refused to order a directed 
verdict on the defense of absolute immunity since none 
existed. This Court should affirm the verdicts and judg- 
ments on the ruling in the Colpoys case, with costs to 
the appellees. 


Respectfully submitted, 


Byron N. Scorr 
Ricuarp A. MEHLER 
Attorneys for Appellees 
517 Wyatt Building 
Washington 5, D. C. 
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QUESTIONS PRESENTED 


(1) Whether the statements which are the basis of this 
action for libel were published by the appellant on a quali- 
fiedly privileged occasion. 

-(2) Whether, if the statements were subject to a qualified 
privilege, that privilege was lost because of (a) excessive pub- 
lication, (b) irrelevance of the alleged defamatory statements, 
or (c) improper motivation. 


@ 














Argument. 
L. The statements which are the basis of this action were 
published by the appellant on a qualifiedly privileged 


B. Considerations dictating the existence of a qualifiedly 
privileged occasion in the present case 
1. Defense of a government agency against 
public attack_ 
2. The dissemination to the public of informa- 
tion regarding governmental operations___ 
3. The protection of the appellant’s personal 
reputation against the imputation that he 
had taken part in a scheme inimical to the 
interests of the Government which he 





II. Publication to the press did not constitute excessively wide 
dissemination of the qualifiedly privileged statements____ 

III. The press release served the legitimate interests which the 
qualified privilege was designed to protect or advance-_-- 

IV. Appellees have established no basis for a finding that appel- 
lant abused the privilege by virtue of malice or reckless- 


A. The record fails to establish any basis to sustain a 
finding of malice on the part of appellant. 
B. The record fails to establish any basis to sustain a 
finding of recklessness on the part of appellant__- 
V. This case should be decided on the basis of federal law. 
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Gunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13217 


Wr11am G. Barr, APPELLANT 
v. 
Linpa A. Matreo, APPELLEE 


No. 13218 


Wri1am G. Bakr, APPELLANT 
v. 
JoHN J. MADIGAN, APPELLEE 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA UPON REMAND FROM THE SUPREME 
COURT OF THE UNITED STATES . 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


In s defamation action brought against appellant, the 
United States District Court for the District of Columbia, 
following verdicts for appellees, entered judgments for ap- 
pellees on November 16, 1955. This Court affirmed on June 
6, 1957. 244 F. 2d 767. Its jurisdiction rested on 28 U.S.C. 
1291. Appellant thereafter filed a petition with the Supreme 
Court of the United States for a writ of certiorari. On De- 
cember 9, 1957, the Supreme Court, in a per curiam opinion, 
granted the petition, vacated the judgment of this Court, and 
remanded to this Court “with directions to pass upon peti- 
tioner’s claim of a qualified privilege.” 355 U.S. 171, 178. 
By its order of January 31, 1958, this Court ordered the filing 
of additional briefs on the question of qualified privilege and 
has directed that oral.argument on that point be had. 

(1) 








2 
STATEMENT OF THE CASE 


This is a libel suit instituted by appellees, former employees 
of the Office of Rent Stabilization, against appellant, who 
was the Acting Director of that Office, based on matters con- 
tained in an official press release issued by the latter on Feb- 
_ ruary 5, 1953. The press release related to a then-current 
congressional inquiry concerning a terminal-leave plan which 
had been devised by the appellees in 1950 for employees of 
the agency and carried into effect in the same year for a limited 
number of employees of the agency. The facts pertinent to 
the issue of qualified privilege and developed at the trial of 
the case may be summarized as follows: 

1. The terminal-leave plan. In May, 1950, reduction-in- 
force notices were issued to personnel of the Office of Housing 
Expediter, an independent executive agency and the prede- 
cessor of the Office of Rent Stabilization, as the agency’s 
statutory existence was about to expire. Appellee Madigan, 
who was Deputy Director in charge of personnel and fiscal 


matters, and appellee Matteo, chief of the personnel branch, 
devised a plan which was designed to utilize $2,600,000, whieh 
had been earmarked in the agency’s 1950 appropriation exclu- 
sively for terminal-leave payments, as a means of conserving 
funds for future operational needs should the agency’s life be 
extended (J. A. 14, 17, 31). The purpose of the plan was to 
avoid a large terminal-leave carry-over into the next fiscal 
year which otherwise might have to be paid out of the agency’s 
general funds. Under the plan, employees of the agency 
would be terminated pursuant to the existing reduction-in- 
force notices, receive-payment for accrued annual leave out of 
the terminal-leave appropriations, be rehired the following 
day as temporary employees, and be restored to permanent 
status if the life of the agency were extended (J. A. 14-15, 17). 

Appellant, who was then General Manager or the Office of 
Housing Expediter, was opposed to the plan on the ground 
that it violated the spirit of the so-called Thomas Amendment 
to the General Appropriation Act, 1951, 64 Stat. 768, which 
required government employees to use their annual leave 
within a specified time and prohibited payments for unused 
annual leave accumulated during the calendar year 1950 (J. A. 





3 


16). The Housing Expediter decided against general adoption 
of the plan, but, when Mrs. Matteo advised him that some of 
the employees desired to take advantage of it, he gave permis- - 
sion for the plan to be utilized by any sueh volunteers (J. A. 
18, 19). On June 23, 1950, Congress extended the life of the 
Office of Housing Expediter to June 30, 1951, and two days 
later the terminal-leave plan was put into effect for forty-nine 
employees of the agency, including the appellees (J. A. 18, 21). 
Subsequently, appellee Matteo and others were reauired to 
repay the amounts they had received under the plan (J. A. 
18)? 

2. The press release—On June 28, 1953, Senator John J. 
Williams of Delaware wrote to the Office of Rent Stabilization 
(successor to the Office of Housing Expediter) inquiring as to 
the 1950 terminal-leave payments (J. A. 19-20). The letter 

‘came to the attention of appellee Madigan, who prepared a 
preliminary draft of a reply to Senator Williams, defending 
the plan (J. A. 20). The draft was not brought to the atten- 
tion of appellant, who was at that time the Acting Director of 
the agency (J. A. 16, 20,21). The letter was prepared in final 
form and sent to appellant’s office for his signature, but in his 
absence his name was signed by the Director’s secretary and 
the letter was delivered to Senator Williams on the morning 
of February 3 (zbid.). 

The following day, Senator Williams on the floor of the 
Senate delivered a speech criticizing the 1950 terminal-leave 
payments and requesting that the matter be investigated by & 
congressional committee (J. A. 3, 16). Senators Ferguson, 
Dirksen, and McCarthy joined in the denunciation of the leave 
payments as a “conspiracy to defraud the Government” and @ 
“sid on the Treasury.” 99 Cong. Rec. 868-71. These com- 
ments received wide publicity (J. A.3,4). See, e. g., The New 
York Times, February 5, 1953, p. 18, col. 8. Appellant was 


4 Appellee Madigan has brought suit in the Court of Claims (No. 262-53) 
to recover the amount which he was compelled to repay. .That court has 
not yet passed upon the claim, but the Commissioner-who fited his report 
on December 11, 1957, has held that the leave-payment plan was illegal 
and constituted an improper use of the O. H. E. appropriation earmarked 
for terminal leave. 
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questioned with respect to the plan by newspapers and other 
interested parties (J. A. 16). , 
_ On February 5, appellant advised the appellees that because 
of the criticism of himself and the Office of Rent Stabilization, 
the adverse publicity, and the need to protect himself and 
safeguard the interests of the agency, he was going to take 
disciplinary action against them (J. A. 16, 20, 22). He there- 
upon served them with letters expressing his intention to 
suspend them on February 9, the date when his appointment as 
Acting Director became effective (J. A. 18).2_ Contempora- 
neously, at appellant’s direction, the Office of Rent Stabiliza- 
tion issued the following press release which is the subject 
matter of this litigation (J. A. 5-6): ; 
William G. Barr, Acting Director of Rent Stabiliza- 
tion, today served notice of suspension on the two offi- 
cials of the agency who in June 1950 were responsible 
for the plan which allowed 53 of the agency’s 2,681 
employees to take their accumulated annual leave in 
cash 


Mr. Barr’s appointment as Acting Director becomes 
effective Monday, February 9, 1953 and the suspension 
of these employees will be his first act of duty. The 
employees are John J. Madigan, Deputy Director for 
Administration, and Linda Matteo, Director of 
Personnel. 

“In June 1950,” Mr. Barr stated, “my position in 
the agency was not one of authority which would have 
permitted me to stop the action. Furthermore, I did 
not know about it until it was almost completed. 

“When I did learn that certain employees were re- 
ceiving cash annual leave settlements and being re- 
turned to agency employment on a temporary basis, I 
specifically notified the employees under my supervi- 
sion that if they applied for such cash settlements I 

would demand their resignations and the record will 
_* Appellant had been appointed Acting Director effective February 9, 
1953, when the resignation of Director James Henderson was to become 
effective. When the press release was issued, appellant was Acting Direc- 
tor by designation of Mr. Henderson who was then absent from Washington 
(J. A. 24). 





5 


show that my immediate employees complied with my. 
request. 

“While I was advised that the action was legal, I too. 
the position that it violated the spirit of the Thomas 
Amendment and I violently opposed it. Monday, Feb- 
ruary 9th, when my appointment as Acting Director 
becomes effective, will be the first time my position 
in the agency has permitted me to take any action on 
this matter, and the suspension of these employees will 
be the first official act I shall take.” 

Mr. Barr also revealed that he has written to Senator 
Joseph McCarthy, Chairman of the Committee on 
Government Operations, and to Representative John 
Phillips, Chairman of the House Subcommittee on 
Independent Offices Appropriations, requesting an op- 
portunity to be heard on the entire matter. 


On the following day, February 6, 1953, the following tele- 
type was sent, at appellant’s direction, to the information 
officer or director of seven regional offices of the Office of Rent 
Stabilization (J. A. 6,8. J. A.* 2): 


Watch for Barr story wired you yesterday. Advise 
us how you handled. Please rush all clippings this 
subject without delay. 


3. The proceedings below.—Shortly after the issuance of 
the press release, this suit was brought, charging that the re- 
lease was & malicious libel causing damage to appellees (J. A. 
1-6). Appellant’s motion to dismiss the complaint on the 
ground of absolute privilege was overruled by the district 
court on the authority of Colpoys v. Gates, 73 App. D. C. 193, 
118 F. 2d 16 (J. A. 7). Appellant then filed an answer (J. A. 
8-9, 12-13), and a jury trial was held. After appellees had 
submitted evidence in support of their claim of liability, ap- 
pellant moved for a directed verdict on the grounds of (1) 
truth, (2) no defamatory imputation, and (3) qualified 
privilege. This motion was denied. The court also denied a 
motion for directed verdict on the ground of absolute privilege. 
The jury was instructed to return a verdict for appellees if it 


* Supplemental Joint Appendix. 
456823—58——2 
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foundtheappeHant’s statements defamatory;-asthatterm was 
defined by the court (S. J. A. 15-16). It refused-to-issue in- 
structions:on truth .as-:a defense or on- qualified ‘privilege. A 
verdict -was returned in favor of appellees in the amount of 
$6,500 and. $2,000, respectively. 

On:appeal to this: Court, the sole issue raised by appellant, 
with the full concurrence of government counsel who repre- 
sented: him, was whether the issuance of the press release 
was absolutely privileged* At the request of this Court, and 
after argument, each party filed a memorandum on the question 
of:;whether the court could nevertheless consider the issue of 
qualified privilege and appellant urged that the court, if it 
so desired; could properly consider the question under its Rule 
17. (i), which provides that “the court, at its option, may 
notice and pass upon a plain error not pointed out or relied 
upon.” The court concluded, however, that since the waiver 
was: “informed and deliberate,” the-rule -was. not applicable 
and: the decision would be confined to the issue of absolute 
privilege. 

On the merits, this Court (Judge Danaher dissenting) af- 
firmed the judgment against appellant and held that the issu- 
ance of the press release was not absolutely privileged. Ap- 
pellant, thereafter filed in the Supreme Court, a petition for 
writ of certiorari, limited to the absolute-immunity issue. The 
Supreme: Court granted the petition, vacated the: judgment 
of: this Court; and: remanded the case to this Court “with 
directions to pass:upon petitioner’s claim of: a qualified: privi- 
lege:” 355 U.S. 171, 172 (per curiam). 


STATEMENT OF. POINTS: 


‘The court below erred in refusing to rule that the appel- 
lant’s statements were published on a qualifiedly privileged 


*The- Government had no objection to this course of action since its 
effort over many years has been to have the defense of absolute immunity 
sustained, thereby barring the inception. of defamation actions. against. 
government officials and avoiding the inevitable dangers and harassment 
of a-lengthy trial. 
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occasion and that the privilege had in no way been vitiated by 
improper use. 
SUMMARY OF ARGUMENT 


The object. of permitting a qualified privilege defense to 
= defamation action is to encourage the giving of informa- 
_tion which tends to serve some public or private interest 
entitled to protection or advancement. Appellant, in pub- 
lishing the statements which are the basis of this action, was 
- protected by at least a qualified privilege because the state- 
ments served the following legitimate interests: (1) defense 
of a government agency, of which he was the acting head, 
against public attack, (2) dissemination to the public of in- 
formation regarding governmental operations, and (3) defense 
“of the appellant against the imputation that he, as a govern- 
- ment official, had participated: in or condoned a practice al- 
leged to be inimical to the interests of the Government. 
A qualified privilege may be lost if publication was made 
to an audience larger than that which was reasonably be- 
lieved to be necessary to accomplish the objects which 
justify the privilege; if statements were issued which were 
frrelevant to those objects; or if the publisher was actuated 
by improper motives. In the present case the newspaper 
‘publication did not constitute excessively wide publication 
-because, in view of the fact that the attacks upon the 
agency had been widely published in the newspapers, simi- 
lar publication was necessary to.a proper defense, and the 
public at large was entitled to the information contained 
- in the press release. Next, it: was necessary to name: those 
- persons primarily responsible for the plan in order: to de- 
fend the agency properly, and furthermore, the public ‘was 
- entitled to know the names of. the officials who played a 
‘leading “role in a matter of public coneern. Finally, ‘there 
+ is insufficient evidence in the record to justify a finding: of 
- maliciousness or recklessness on the part of the appellant 
in. issuing: the statements; indeed, the evidence considered 
as a whole clearly demonstrates that. appeilant’s: motives 
"were to’ serve the. very interests which justify the privilege. 


n--" 














8 
ARGUMENT 


L. The statements which are the basis of this action were pub- 
| Jished by the appellant on a qualifiedly privileged occasion 


A. Definition and nature of a qualifiedly privileged occasion 


The justification and nature of the concept of qualified, 
or conditional, privilege are described in the following lan- 
guage from the Restatement, Torts: 

Occasions conditionally privileged afford a protec- 
tion based upon a public policy which recognizes that 
it is essential that true information shall be given 
whenever it is reasonably necessary for the protec- 
tion of one’s own interests, the interests of third per- 
sons, or certain interests of the public. In order that 
such information may be freely given, it is necessary 
to afford protection against lability for misinforma- 
tion given in an honest and reasonable effort to pro- 
tect or advance the interest in question. Were such 
protection not given, true information which should 
be given or received would not be communicated 


through fear of the persons capable of giving it that 
they would be held liable in an action of defamation 
unless they could meet the heavy burden of satisfy- 
ing a jury that their statements were true. (Scope 
Note preceding § 593.) 


| Thus, one who issues a defamatory statement may be 
sheltered by a qualified privilege if he acted for the purpose 
of serving an interest which merits protection. See White Vv. 
Nicholls, 3 How. (44 U.S.) 266; Blake v. Trainer, 79 U.S. 
App. D. C. 360, 362, 148 F. 2d 10, 12; Hunt v. Calacino, 114 
F. Supp. 256 (D. D. C.). The determination of whether or 
not an occasion is qualifiedly privileged involves a weighing 
of the general benefit which society will derive from the free 
dissemination of information, against the general potential 
injury to the reputations of innocent persons in cases in which 
the information divulged turns out to be incorrect. See 
Watwood v. Stone’s Mercantile Agency, Inc., 90 U. S. App. 
D. C. 156, 158, 194 F. 2d 160, 161, certiorari denied, 344 U. S. 
821. Here the statements made by the appellant were pro- 
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tected by a qualified privilege because they were made for the 
purpose of serving three legitimate and important interests: 
(1) defense of a government agency against public attack, 
(2) dissemination to the public of information regarding gov- 
ernmental operations, and (3) defense of the appellant against 
the imputation that he had participated in or condoned a 
practice publicly alleged to be inimical to the interests of the 
Government. (See pp. 9-11, infra.) The question of whether, 
with respect to the statements at issue, a qualified privilege 
existed, can be determined by this Court, as the question in- 
volves legal rather than factual determinations. See Dickins 
v. International Brotherhood of Teamsters, 84 U.S. App. D. C. 
51, 54, 171 F. 2d 21, 24 (note 2); Natvonal Disabled Soldiers’ 
League, Inc. v. Haan, 55 App. D. C. 248, 4 F. 2d 436; Annot., 
26 A. L. R. 830 (1923). It follows that all questions relating 
to the scope and nature of the privilege are for the court. 


(See pp. 11, 13, infra.) 


B. Considerations dictating the existence of a qualifiedly privileged occasion 
in the present case 


In the present case the issuance of an appropriate siate- 
ment‘ would tend to serve the following three public or 
private interests meriting protection or advancement. 

1. Defense of a government agency against public attack.— 
The public has a legitimate interest in governmental opera- 
tions in general and particularly in learning if reports of 
impropriety or dishonesty in Government are well founded. 
This public interest alone would justify according a qualified 
privilege to statements issued in defense of a government. 
agency which had been publicly accused in Congress of foster- 
ing a scheme which allegedly defrauded the Government. In 
addition, protection should be accorded such statements be- 
cause they may restore confidence in the agency. Further- 
more, a defense of the agency is also a defense of those people 
who are associated with it and whose own reputations may 
depend to some extent on the reputation of the agency. For 
these reasons the statements of the head of a government 


“We shall demonstrate later that the particular statement issued con- 
stituted a necessary and proper use of the privilege. (See pp. 13-14, infra.) 
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agency, tending to rebut unfavorable’ commentary: on ‘the 
agency itself, should be accorded the protection of a qualified 
privilege. Cf. Mellon v. Brewer, 57 App. D. C. 126, 18 F.2d 
168, certiorari denied, 275 U. S. 530; National -Disabled 
| Soldiers’ League, Inc. v. Haan, 55 App. D. C. 248, 4 F. 2d 436. 
By virtue of the newspaper treatment of the termiinal- 
leave plan involved in the present case, the Office: of Rent 
* Stabilization, “which - appellant’ directed, had“ been“aceused 
publicly and widely of fostering a “conspiracy to® defraud 
the Government”: anda “raid on’ the Treasury” (supra; p 
' 3). -In these cireumstarices ‘it’ well might’ be cctisidered 
that appellant had not only a privilege but a duty to+issue 
’-@ statement in defense of the agency. See Adam v. Ward, 
117 L. T. R.-34, 37 (K.-B. 1917). Accordingly, -it cannot 
~be doubted that any statement which appellant issued which 

tended to’ defend the agency or explain its position -should 
_ be protected by at least a qualified privilege. ro 

2. The dissemination to the public of information regard- 
| ing governmental operations—Certain information may be 
considered to fall within the public domain. Certainly in- 
- formation regardmg governmental operations should be con- 
~ sidered to be within this category since one of the founda- 
tions of good government in a free, democratic society is 
"an informed public. In the present case certain facts had 
“been brought to light and statements made which tended 
‘ seriously to discredit ‘an important government agency. ‘ The 
public was entitled to be informed of all the pertinent’ facts 
concerning the alleged dishonesty and to be apprised ‘of any 
| explanations -tending to reflect the agency in a more favor- 
able light. The dissemination of information in these cir- 
cumstances must be encouraged by protecting with at least 
a qualified privilege a responsible government officer’ who 
_ makes statements tending to serve this public interest. Cf. 

Glass v. Ickes, 73 App. D. C. 3, 117 F: 2d 273, certiorari 
“denied, 311 U.S. ‘718; Mellon v. Brewer, supra. Here there 
'was no official in a better position than appellant to-issue 
an appropriate statement. ‘ Thus, it must be held that-there 
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was.at-least.a qualifiedly privileged-occasion. for him to issue 
a statement -purely for the enlightenment of the public. 
3: The protection of the appellant’s personal reputation 
against the imputation that he had taken. part in a scheme 
inimical to the interests of the. Government which he. 
served.—In-view of appellant’s high position in the Office of 
Rent Stabilization, the statements discrediting that agency 
impugned his own honesty and integrity. It is well settled 
that one is qualifiedly privileged to issue statements in de- 
fense of his own reputation when it has been attacked. See, 
e. g., National Disabled Soldiers’ League, Inc. v. Haan, 55 
App. D. C. 243, 4 F. 2d 436; Restatement, Torts, Sec. 594 
(1938). See also Dicks v. International Brotherhood of 
Teamsters, 84 U. S. App. D. C. 51, 171 F. 2d 21. Accord- 
ingly, it must be held that appellant was qualifiedly privi- 
leged to issue a statement defending his own reputation.® 


II. Publication to the press did not constitute excessively wide 
dissemination of the qualifiedly privileged statements 


At the outset it must be noted that the question of excessive 
publication is one of law for the court. The issue involves the 
determination not of what happened but rather of what legal 
effect is to be given to certain admitted facts. See Jaffe, 
Judicial Review; Question of Law, 69 Harv. L. Rev. 239, 241 
(1955). An answer to the question of whether publication was 
of excessive scope involves a consideration of the nature of the 
privilege and requires a balancing of social policies and objec- 
tives. Furthermore, the determination of. the issue should 
have.a general applicability so that.a standard of conduct may 
be established: Thus the question of “excessiveness” is one for 
the courts. See Glass v. Ickes, 73 App. D. C. 3, 117 F. 2d 273, 
certiorari denied, 311 U. S. 718; Montgomery Ward & Co. v. 
Watson, 55 F. 2d-184, 187 (C. A. 4) (semble) ; Adam v. Ward, 


* An additional ground, in this aspect of the case, for the existence 
of privileged occasion was the letter to Senator Williams, prepared by 
appellee Madigan and defending the terminal-leave plan. This letter 
was signed with appellant’s name without his knowledge. That he had 
disapproved of the plan and had combatted it in the past is admitted, 
and his public statement of his disapproval of the plan was a permis- 
sible expression in his own defense. 
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117 L. T. R. 34 (K. B. 1917); Green, Relational Interests, 30 
Til. L. Rev. 314, 338 (1935). See also Annot., 26 A. L. R. 830 
(1923). But see Blake v. Trainer, 79 U.S. App. D. C. 360, 
362, 148 F. 2d 10, 12 (semble); Massee v. Williams, 207 Fed. 
222, 233, (C. A. 6) (semble). 

| In the present case a simple consideration of the reasons 
for establishing a qualifiedly privileged occasion leads in- 
exorably to the conclusion that newspaper publication was an 
entirely reasonable means of exercising the privilege. In the 
first place, the interest of the public in information regarding 
governmental operations (see pp. 10-11, supra) not only per- 
mits but requires such broad circulation. The privilege, to the 
extent that it is based upon public concern, would be meaning- 
less unless defined to permit the broadest possible dissemina- 
tion. Secondly, appellant’s defense of the agency and himself 
required that his statement be given as broad circulation as 
the statements which evoked and justify the defense. See 
Dickins v. International Brotherhood of Teamsters, 84 U. S. 
App. D. C. 51, 171 F. 2d 21; Adam v. Ward, 117 L. T. R. 34, 39 
(K. B. 1917); Prosser, Torts, §95, p. 625 (2d ed. 1955). 
Otherwise the privilege, to the extent based on such right of 
defense, would be ineffective to serve the interest for which 
it exists. Since the attacks had been published in the news- 
papers, appellant was entitled to publish his defenses in the 
same medium. Thus, appellant cannot be said to have ex- 
ceeded or abused the privilege accorded his statements merely 
because he made them the subject of a press release. Nor can 
any abuse or excess be found in the teletype message which he 
sent subsequent to the press release. It would be absurd to 
contend, after the statements had been widely published in the 
newspapers, that the teletype would increase the scope of 
circulation.© Thus no violation, abuse, or sacrifice of the quali- 
fied privilege occasion can be founded upon the scope of pub- 
lication of the statements issued by appellant. 


*Nor is the issuance of the teletype evidence of malice or bad faith on 
the part of appellant. (See infra, p. 16.) 
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Itl. The press release served the légitimate interests which 
the qualified privilege was designed to protect or advance 


The mere existence of a qualifiedly privileged occasion of 
course does not license a person protected by such privilege to 
issue any statement without regard for its tendency to serve 
the legitimate interests which, being deemed worthy of pro- 
tection or advancement, justify the privilege. Reynolds v. 
Pegler, 223 F. 2d 429, 433 (C. A. 2), certiorari denied, 350 U.S. 
846: Corrigan v. Macloon, 22 F. 2d 520 (C. A. 9). In other 
words, the privilege does not protect a statement which the 
publisher “does not reasonably believe to be necessary to 
accomplish the purpose for which the privilege is given.” 
Restatement, Torts, sec. 605 (1938). See Watwood v. Stone’s 
Mercantile Agency, Inc., 90 U.S. App. D. C. 156, 194 F. 2d 
160, certiorari denied, 344 U. S. 821. This too is a question 
for the court, for the determination requires, in essence, a 
definition of the scope of the privilege, which in turn requires 
a balancing of social policies and objectives. (See p. 11, 
supra.) However, even if it is considered that a limited role 
should be assigned to the jury with respect to determining the 
reasonableness of the publisher’s actions, the present case is | 
not one in which a jury determination of unreasonableness 
could be permitted to stand if the privilege is to have any 
efficacy. 

The content of the press release may be broken down into 
four general categories: (1) certain facts relating to the ter- 
. minal-leave plan and its implementation, (2) a statement as 
to the present policy of the agency and of its director with - 
respect to the plan, (3) a statement as to the remedial action 
contemplated, and (4) the appellant’s designation of the 
appellees as the persons primarily responsible for the plan 
and as the objects of the remedial action. It is, of course, 
only the last item of information of which appellees complain. 
Yet the necessity of divulging the names of the appellees is 
dependent, to some extent, upon the other statements con- 
tained in the press release. 
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Appellant had, quite properly, disclaimed participation in 
the plan and stated that he had always opposed it. The state- 
ment of such a position was necessary not only for the pur- 
pose of protecting his own reputation but also for the purpose 
of restoring public confidence in the sgency. In order to 
demonstrate the seriousness and reliability of his attitude and, 
thus, to make clear the agency’s present policy, he reasonably 
considered it necessary to indicate that he mtended to take 
remedial action against those who were primarily responsible 
for the much-criticized plan. A failure to have announced 
such an intention might well have left the impression that ap- 
pellant’s s stated opposition to the plan and alt that the plan 
implied was merely a sop to the public. Similarly, if appeliant 
had merely stated his intent to take remedtal action without 
naming the persons responsible for the plan and announcing 
their dismissal, the press release would have tended to lose 
much of the force which it had by virtue of its explicitness; 
it could have been dismissed more readily as a mere general 
statement intended to placate the public until the trouble 
was forgotten. Thus, if the press release was to be effective 
im serving the interests which were of sufficient importance to 
justify a qualified privilege, it was necéssary that it be explicit 
in naming the persons reasonably considered to be responsible 
for the plan. 

Moreover, the terminal-leave plan and its use by the Office 
of Housing Expediter was properly a matter of public concern. 

- The public was entitled to know all the facts relevant to the 
plan and its use, including the names of the persons primarily 
responsible for it. When a matter of govermental operations 
becomes an issue of public concern, those officials who played 
g role in the episode are not entitled to anonymity at the ex- 
pense of public enlightenment. It is unfortunate for the 
appellees that their reputations in the community were dam- 
aged by the fact that they were publicly associated with the 
dubious terminal-leave plan. But if the public was to be fully 
informed and if the agency was to be protected, such association 
was unavoidable. 
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IV. Appellees have established no basis for a finding that 
appellant abused the privilege by virtue of malice or reck- 
lessness 


Having demonstrated that the statements issued by appel- 
lant were protected by a qualified privilege and that newspaper 
publication was entirely proper, we shall now attempt to estab- 
lish that the protection-thus accorded him was not lost by 
virtue of his motive or frame of mind in-issuing the statement. 
We shall use “malice” to mean only person ill-will or spite and 
will refer to recklessness (sometimes called “excessiveness”’) 
separately. 

It is well settled that the question of whether the publisher 
_ of a defamatory statement was actuated by malice is for the 
jury. E. g., Dickins v. International Brotherhood of Team- 
sters, 84 U. S. App. D. C. 51, 54, 171 F. 2d 21, 24 (note 2); 
Massee v. Williams, 207 Fed. 222, 232-33 (C. A.6). Nodoubt 
this rule also applies to the question of recklessness. JZ. g., 
Locke v. Bradstreet Co., 22 Fed. 771, 774 (C. C. D. Minn.); 
Montgomery Ward & Co. v. Skanner, 25 So. 2d 572, 200 Miss. 
44. However, in order to preserve the efficacy of qualified 
privilege in encouraging free dissemination of information, the 
court must play an important part in the process of decision as 
to this issue and refuse to send to the jury cases in which the 
evidence of malice is speculative or highly doubtful. See . 
Green, Relational Interests, 31 Ill. L. Rev. 35, 53 (1936). In 
this-regard it must be emphasized that the burden of proof of 
malice in qualified-privilege cases is on the plaintiff. £F. ¢., 
H. E. Crawford Co. v. Dun & Bradstreet, Inc., 241 F. 2d 387, 
395-96 (C. A. 4); Potts v. Dies, 77 U.S. App. D. C. 92, 132 F. 
2d 734, certiorari denied, 319 U. S. 762; Ashford v. Evening 
Star Newspaper Co., 41 App. D. C. 395, 405. National Dis- 
abled Soldiers’ League, Inc. v. Haan, 55 App. D. C. 243, 4 F. 
2d 436, 441-42, states the corollary of this rule as follows: 

If the plaintiff fails to offer evidence of an extrinsic 
character to prove actual malice on the part of the de- 
fendant, in the publication of a libel on a qualiftedly 
privileged occasion, and if the language of the communi- 

















16 


cation and the circumstances attending its publication 
by the defendant are as consistent with the nonexistence 
of malice as with its existence, there is no issue for the 
jury, and it is the duty of the trial court to direct a 
verdict for the defendant. * * * 


Accord, Kroger Grocery & Baking Co. v. Yount, 66 F. 2d 700, 
704 (C. A. 8); Kenney v. Gurley, 208 Ala. 623, 626, 95 So. 34, 
37; Newell, Slander and Libel, 280 (4th ed. 1924). Thus our 
jnquiry is whether the appellees have introduced sufficient 
evidence of either malice or recklessness to warrant submitting 
either issue to a jury. 

A. The record fails to establish any basis to sustain a finding of malice on 

: the part of appellant 


There was insufficient evidence of malice to warrant sub- 
mitting the issue to the jury. The simple fact is that the 
record is bare of any substantial evidence tending to show that 
appellant bore any ill-will or spite towards the appellees at the 
time of issuing the press release. Much less is there evidence 
to show that the issuance of the press release was a result of 


malice. Certainly the language of the press release, which is 
accurate and truthful, itself is not indicative of malice. See 
Ashford v. Evening Star Newspaper Co., 41 App. D. C. 395. 
Nor does the sending of the teletype suggest malice. The 
obvious explanation for that message is that appellant was 
interested in knowing how effective his press release had been 
- in overcoming the unfavorable publicity which had been 
heaped upon the agency which he directed. Indeed, the facts 
and circumstances of the case strongly rule out personal ill- 
will as the motivation for the issuance of the press release. 
There are simply too many other more plausible explanations 
available in this case to explain the motivation for the press 
release. The most that can possibly be said for the appellees’ 
case on the issue of malice is that it is equivocal. Under the 
rule quoted from the Haan case (supra, p. 15) the issue cannot 
go to the jury. * 

it may be noted that under the instructions given (S. J. A. 17), the jury 
‘was permitted to award punitive damages if it found malice. In spite 


‘of the fact that it awarded compensatory damages, it failed affirmatively to 
find malice and thus it awarded no punitive damages. 
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Even if it might reasonably be found that the appellant was 
motivated in part by malice, the case could not go to the 
jury on the malice issue. Leading authorities state that malice 
vitiates a qualified privilege only where it was the primary 
motivation for the issuance of the defamatory statement. 
Prosser, Torts, § 95, p. 628 (2d ed. 1955) ; Restatement, Torts, 
sec. 603 and comment. Where there is a proper motive, the 
mere fact that there may also be an improper one does not 
destroy the privilege. Craig v. Wright, 182 Okla. 68, 76 P. 2d 
248. In the present case it is evident that appellant’s 
motives were at least primarily consistent with the objectives 
which justify the establishment of the privilege. 

B. The record fails to establish any basis to sustain a finding of recklessness 
on the part of appellant 


One who, on a qualifiedly privileged occasion, publishes a de- 
famatory statement which he knows to be false or has no rea- 
sonable ground to believe is true and which grossly disregards 
the interests of others, loses the benefit of the protection af- 
forded by the privilege. See Locke v. Bradstreet Co., 22 Fed. . 
771 (C. C. D. Minn.) ; Montgomery Ward & Co. v. Skinner, 25 


So. 2d 572, 200 Miss. 44; Restatement, Torts, secs. 600, 601. 
“Probably the best statement of the rule is that the defendant - 
is required to act as a reasonable man under the circumstances, 
with due regard to the strength of his belief, the grounds that 
he has to support it, and the importance of conveying the in- 
formation.” Prosser, Torts, § 95, p. 629 (2d ed. 1955). Mere 
negligence is not enough. H. E. Crawford Co. v. Dun & Brad- 
street, Inc., 241 F. 2d 387, 399 (C. A. 4); Johns v. Associated 
Aviation Underwriters, 203 F. 2d 208, 212 (C. A. 4), certiorari 
denied, 346 U.S. 834. 

Applying the standard laid down by Prosser to the present 
case we find anything but recklessness. 

In the first place appellant had every reason to believe 
that the statements he published were true and in fact they 
were true. He had always opposed the plan and was thor- 
oughly justified in considering that it was highly improper, in 
spite of the fact that others disagreed with him. Thus, he 
cannot be said to have been unreasonable, much less reckless, 
in his belief that the appellees were subject to censure. The 


= 
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: facts that the plan was violently attacked in Congress and that 
appellee Matteo and others were required to return the money 
received under the plan are sufficient evidence of the reason- 
ableness of appellant’s belief. Finally, we have already estab- 
lished (supra, pp. 9-10, 12) the extreme importance of convey- 
ing the information. In these circumstances it is impossible to 
contend that the record would justify a finding of recklessness 
on the part of the appellant in issuing the press release. 


Y¥. This case should be decided on the basis of Federal law 


It is our position that the issues presented by this case 
should. be decided as a matter of federal rather than local 
law. See United States v. Standard Orl Co. of Calif., 332 
U. S. 301; O’Brien v. Western Union Telegraph Co., 113 F. 
2d 539 (C. A. 1). See also Reynolds v. Pegler, 223 F. 2d 
429, 433-34 (C. A. 2), certiorari denied, 350 U. S. 846. it 
is necessary that the protections to be afforded federal offi- 
cers with respect to their official duties be defined by a uni- 
form federal law. Moreover, the decision in this and simi- 
lar cases will seriously affect the dissemination of informa- 
tion regarding the operation of the federal Government. It 
would be highly inappropriate that such a matter of federal 
‘concern be decided on the basis of varying local rules. — 

However, it does not seem necessary to press this point 
in the present case, since the appellant does not challenge 
any of the local rules laid down by this Court. It is merely 
our intention to invite the Court’s attention to this issue, 
which may become important in subsequent cases. 
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CONCLUSION 


For the above reasons, we submit that the court below 
erred in denying appellant’s motion for a directed verdict 
on the ground of qualified privilege and that this Court 
should reverse the verdicts and judgments entered by the 
district court and remand with instructions to the district 
court to dismiss appellees’ actions. 

Grorce CocHran Dovs, 
Assistant Attorney General, 
Ouiver GascH, 
United States Attorney, 
Pavut A. SWEENEY, 
Attorney, 
Descimens of Justice, Washington 25, D. C. 


U S. GOVERNMENT PRINTING OFFICE: 1938 
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COUNTERSTATEMENT OF THE CASE 


Existing legislative authority for Federal rent control 
was, by its own terms, due to expire June 30, 1950 (SJA. 
7), but there were reasons to believe that there would be 
at least a limited extension (SJA. 10). This created ad- 
ministrative and fiscal problems for the Agency then 
administering rent control, the Office of the Housing Ex- 
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pediter (SJA. 2, 6, 10, 11). All employees were put on 
reduction-in-force notices in May of 1950 (Appellant’s 
Brief, page 2; SJA: 6), and other plans were suggested 
(SJA 2, 6-7). Appellee Madigan, then Deputy Housing 
Expediter, orally, by memoranda and in a staff meeting, 
suggested a plan involving certain personnel actions and 
terminal leave payments, to the Housing Expediter which 
he thought would contribute to the solution of the admin- 
istrative and fiscal problems (SJA. 2, 3, 6, 8, 10). Appel- 
lant, then the General Manager, who only a week before 
had recommended that appellee Madigan’s position be 
abolished (SJ.A. 11), opposed the plan (SJA. 3, 4, 10). He 
testified that he had opposed it because he thought it im- 
proper (SJA. 3) and because it violated the spirit and 
intent of the Thomas Amendment (SJA. 4). The Housing 
Expediter decided that appellee Madigan’s plan was too 
complicated to explain in the time available and “‘would 
not be adopted generally”? (SJA. 3, 7, 8, 10). The plan, 
with the proposed personnel actions, leave payments, pur- 
poses, advantages and disadvantages, is set forth in de- 
tail in defendant’s Exhibits 1, 2, 3,4,5 (SJA. 2-3). Whether 
the plan was good, bad or indifferent is immaterial to this 
appeal. Several people volunteered to be processed ac- 
cording to the plan and appellee Matteo asked the Housing 
Expediter what she should do about them (SJA. 7). She 
was told by the Housing Expediter that those who vol- 
unteered could be processed (SJA. 7, 9). Forty-nine em- 
ployees, including appellees, volunteered (SJA. 3). Four 
more employees were processed later SJA. 7 ). Appellant 
initiated and authorized the processing of at least two of 
the four employees, in the same manner as set forth in the 
Madigan plan (SJA. 4, 7, 10). 


- On January 30, 1953, the Office of Rent Stabilization, 
successor agency to the Office of the Housing Expediter, 
received a letter from Senator Williams asking for infor- 
mation on some 1951 mass resignations (SJA. 9). Appel- 
. Jee Madigan realized that Senator Williams was confused 
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but after discussing the letter with Director Henderson, 
prepared an answer telling about the 1950 situation (SJA. 
4, 9). This letter, in the absence of the Director and 
appellant, then Deputy Director and Acting Director in 
the absence of the Director (SJA. 3, 4), was signed by the 
secretary to the Director in appellant’s name (SJA. 9), 
and sent to Senator Williams on February 3, 1953 (Defend- 
ant’s Exhibit 7; SJA. 9). Appellee Madigan later in the 
same day discussed this letter with appellant (SJA. 4, 9). 
Appellant testified that in his opinion the letter defended 
the 1950 plan and that he criticized Madigan for the con- 
tents of the letter (SJA. 4, 12). Appellee Madigan testi- 
fied that appellant did not criticize him (SJA.9). There is 
no evidence that appellant made any attempt to contact 
Senator Williams on February 3 or 4 to correct any im- 
pressions the letter may or may not have created. On 
February 4 appellee Madigan prepared another letter to 
Senator Williams on the 1950 situation which appellant 
signed and dispatched (SJA. 9-10). There is no evidence 
that this letter referred in any manner to any of the state- 
ments in the February 3 letter. 


In the afternoon of February 4, 1953, Senator Wiliams 
and other Senators made speeches on the floor of the 
Senate criticizing the plan and denounced it as a con- 
spiracy to defraud the Government (SJA. 5; Appellant’s 
Brief, page 3). Appellant was contacted by newspaper 
reporters (SJA.5). On February 5 appellant called appel- 
lees into his office and, after telling them that he had 
talked it over with others (SJA. 12), informed them that 
he intended to suspend them on February 9 (SJA. 5, 7, 10). 
Appellant testified that it was because the agency was be- 
ing subjected to severe criticism and in order to protect 
the good name of the agency as well as himself (SJA. 9, 
12). Appellee Madigan testified that appellant said it was 
because he wanted to protect himself (SJA. 10). Appellee 
Matteo testified that appellant said it was because ‘‘they 
will murder us if I don’t do something about this’? and 














4 


in order to protect himself (SJA. 7). Appellant then 
issued the press release which contained the libel as well 
as a statement that he intended to suspend appellees on 
February 9 (SJA. 2). Appellant then wired copies of the 
press release to all of the regional offices (Appellant’s 
Brief, page 5). The next day, February 6, he sent the 
teletype to all of the regional offices (Appellant’s Brief, 
page 5; SJA. 2). Witness O’Brien testified that appellant 
had planned to fire Madigan before Senator Williams ever 
made this speech (SJA. 11). 


ARGUMENT AND AUTHORITIES 
lL. THIS WAS NOT A QUALIFIEDLY PRIVILEGED OCCASION 


A. Definition and Nature of a Qualifiedly Privileged Occasion 

L. The qualified privilege rule: A communication made 
in good faith on any subject matter in which the person 
communicating has an interest, or in reference to which 
he has a duty, is privileged if made to a person having 


@ corresponding interest or daty, even though it contains 
matter which, without this privilege, would be actionable, 
and although the duty is not a legal one, but only a moral 
or social duty of imperfect obligation. The essential ele- 
ments of a conditionally privileged communication may 
accordingly be enumerated as good faith, an interest to 
be upheld, a statement hmited in its scope to this purpose, 
@ proper occasion, and publication in a proper manner and 
to proper parties only. The privilege arises from the 
necessity of full and unrestricted communication concern- 
ing a matter in which the parties have an interest or duty 
and is not restricted within any narrow limits. Faber v. 
Byrle, 171 Kan. 38, 229 P. 2d 718, 25 ALR 2d 1379, 1385. 
(Accord : White v. Nicholls, 44 U.S. 266; Norfolk and Wash- 
ington Steamboat Co. v. Davis, 12 App. D.C. 306; Watt 
v. Longsdon, 1 K.B. 130, 69 ALR 1005). The question of 
whether, with respect to the statements at issue, a qualified 
privilege existed, is for the Court. National Disabled 
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Soldiers’ League, Inc. v. Haan, 55 App. D.C. 243, 4 F. 2d 
436. 


2. The instant case does not fall within the rule because 
of lack of good faith which contemplates reasonable or 
probable grounds for believing the statement to be true. 
Norfolk and Washington Steamboat Co. v. Davis, supra; 
J. Hartman & Co. v. Hyman, 287 Pa. 78, 134 A. 486, 48 
ALR 567. The following material statements in the press 
release (and the meaning intended to be conveyed by them) 
were not made in good faith for the following reasons: 


(a) That appellees were ‘‘responsible for the plan which 
allowed 53 of the agency’s 2,681 employees to take their 
accumulated annual leave in cash’’. Appellant knew that, 
while appellee Madigan had proposed the plan originally 
to Mr. Woods (Housing Expediter and head of the 
Agency) who bad said that it would not be adopted gen- 
erally, it was Mr. Woods and not appellees who had ap- 
proved it for the volunteers (49 of them) (SJA. 3, 4). 
Appellant also knew that he, himself, had been responsible 
for the participation of at least two of the 53 because he 
knew that he had approved, authorized and initiated the 
personnel actions for them for the sole purpose of mak- 
ing it possible for them to receive their accumulated leave 
in cash (SJA. 4, 7). 


(b) That he (appellant) ‘‘did not know about it (the 
plan) until it was almost completed’’. He knew that he 
had known about it on the very day appellee Madigan 
had first proposed it to Mr. Woods. He had heard it 
_ discussed in the staff meeting. He had read the memo- 

randa and had discussed the plan with appellee Madigan 
and Mr. Woods. He had written a memorandum about it 
himself long before it ‘‘was almost completed’? (SJA. 2). 


(c) That ‘‘when my appointment as Acting Director 
becomes effective (February 9, 1953) will be the first time 
my position in the agency has permitted me to take any 
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action on this matter’? (implying that he had just been 
waiting for a chance to ‘‘take any action’’.) Appellant 
testified that in his opinion his powers from January 28 
to February 5, the day on which he issued the press release 
announcing his intention to suspend the appellees on 
February 9 ‘‘in either sense were the same’’ as his powers 
would be when he became Acting Director on February 9, 
1953 (SJA. 3, 4). He testified that, whatever his powers 
might have been he had had no previous intention ‘‘to take 
any action on this matter’’, as his words implied, but had 
done so only because it had ‘‘become a public issue’’ 
(SJ A. 5). 


'(d) That the personnel actions taken ‘violated the 
spirit of the Thomas Amendment”. In his June 1, 1950 
‘“Gommary of Staff Meeting’? (Defs. Ex. 4), appellant 
had stated as his third objection to the Madigan plan, that: 


This plan would require the spending of 1950 terminal 
leave funds prior to July 1 and as a result would be 
more expensive to the government in that if all em- 
ployees were kept after July 1 the new provision in 
the omnibus budget bill requires that employees may 
not gain financial reimbursement for leave accrued 
during the calendar year 1950 but under this plan they 
would receive such reimbursement. 


‘The illegitimacy of the point becomes immediately ap- 
parent when it is pointed out that the ‘‘omnibus budget 
pill”? (The General Appropriation Act of 1951 which con- 
tained the Thomas Amendment) did not, by its own terms, 
apply to OHE (SJA. 5). The Amendment did not apply 
to OHE when Mr. Madigan proposed his plan on June 
1, 1950. It did not apply to OHE when the personnel 
actions were taken on June 26, 1950 (SJA. 12). Since 
appellant was connected in one capacity or another with 
the OHE from June 1, 1950 to February 5, 1953, it may 
be presumed that he knew on February 5, 1953 that the 
personnel actions as to appellees could not have violated 
the spirit of a law that was not applicable to them. At 
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the very least, he should have satisfied himself on that 
point before he issued his defamatory statement charging 
appellees with the violations of the ‘‘spirit’’ of a law. That 
he did not do so is further indication of his lack of con- 
cern for—indeed his reckless disregard of—the truth in his 
press release. 


(e) That appellant had never given his approval to the 
personnel actions and leave payments and had told some 
of the employees that he would demand their resignations 
if they participated. Appellant knew that whatever his 
power had been to stop the action in 1950 and whatever 
his attitude toward employees under his supervision may 
have been, he had personally initiated the personnel actions 
for two of the 53 employees so that they could collect their 
cash payments. He thus had made himself personally 
‘responsible’? for two of the 53 (SJA. 4, 7), after his 
original opposition to the plan. He certainly did not op- 
pose it for the two. 


(f) The plain implication of the release was that the 
appellees had acted surreptitiously; that they had done 
something fraudulent, something underhanded. Appellant 
knew that this was not true because he knew that appellee 
Madigan had made his proposal to Mr. Woods openly, in 
the regular performance of his duties; that he had pre- 
pared and distributed memoranda discussing and explain- 
ing the plan in detail; that it had been discussed thoroughly 
in the staff meeting; and that the decisions on the original 
plan and the volunteers had been made known and had 
been discussed in the agency (SJA. 2, 3, 4). 


3. Any privilege which may have existed was lost by 
absence of good faith on the part of appellant. One who, 
on a qualifiedly privileged occasion, publishes a defama- 
tory statement which he knows to be false or has no rea- 
sonable ground to believe is true and which grossly dis- 
regards the interests of others, loses the benefit of the 
protection afforded by the privilege. Locke v. Bradstreet 
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Co., 22 F. 771; Montgomery Ward & Co. v. Skimmer, 200° 
Miss. 44, 25 So. 2d 572; Restatement, Torts, secs. 600, 601; 
Appellant’s Brief, 17. (At page 16 of his Brief, appel- 
lant says ‘‘Certainly the language of the press release, 
which is accurate and truthful, itself is not indicative of 
malice’’. The jury found that it was not ‘‘accurate and 
truthful’’, as it had to find to support its verdict, and this 
finding has not been disturbed by either this Court or the 
Supreme Court.) 


B. Defamation of Appellees Is Not Justified 
by “Considerations” 

1. The press release did not defend a Government agency 
agamst public attack. Appellant, on behalf of the 1950 
Agency, rushed into print in 1953 to plead guilty to the 
Senatorial attack. An ‘‘appropriate statement’? would 
have been a letter to the Senator reciting the facts; not a 
public one attempting to throw the blame on appellees 
as having been ‘‘responsible’’. The accusations in the 
press release were not made in good faith since appellant 
knew that appellees were not the ‘‘responsible’’ parties. 
He did not defend the agency or anyone associated with 
it, other than himself, and he did this by concealing his 
own ‘‘responsibility’’. The press release had no tendency 
to rebut unfavorable commentary. Appellees, too, feel that 
appellant should have set the Senator straight in defense 
of the agency. Attacking appellees for something of which 
they were not guilty was no defense of the agency. The 
statement made no attempt to ‘‘explain’’ the ‘‘position”’ 
of the 1950 Agency. It is impossible to follow the reason- 
ing by which appellant seeks to change his attack on the 
1950 Agency and two of its top employees into a defense 
of the agency. 

Mellon v. Brewer, 57 App. D.C. 126, 18 F.2d 168, cert. 
den. 275 U.S. 530, is distinguishable in that it involved 
a letter from the Secretary of the United States Treasury 
to the President of the United States answering an attack 
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by an individual on the Secretary, which was then pub- 
lished. The letter was accorded absolute privilege. Na- 
tional Disabled Soldiers’ League, Inc. v. Haan, is distin- 
guishable in that it involved a copy of a requested report 
from an inferior officer to his superior sent to a Senator 
who ‘had inquired on behalf of the plaintiff. In that case 
the defendant’s statement had been made in reply to 
charges made against him by the plaintiff. 

2. Appellant was not enlightening the public. If, as 
appellant argues, it was proper for him to issue an ‘‘ap- 
propriate statement’’, the public was entitled to be in- 
formed in it of all the pertinent facts concerning the 
alleged dishonesty and to be apprised of any explanation 
tending to reflect the agency in a more favorable light. 
But appellant didn’t do this. He wasn’t interested in 
doing this. The only purpose of his release was an attempt 
to reflect himself in a more favorable ight. He wanted 
to keep his job (SJA. 7). An honest explanation of the 


1950 situation would have been appropriate. Giving out 
statements which he knew to be false in order to make 
appellees the whipping boys in furtherance of his own 
ambitions was neither appropriate nor enlightening. 


3. The personal interest which appellant was protecting 
and the manner im which he did it were not such as are 
contemplated by the rule. Statements made in an honest 
endeavor to vindicate one’s character or to protect one’s 
interests are usually regarded as qualifiedly privileged, 
Conroy v. Fall River Herald News Pub. Co., 306 Mass. 488, 
28 N-E. 2d 729, 132 ALR 927, but the privilege of reply 
may be invoked only in cases wherein the defendant has 
been attacked by the plaintiff. Reynolds v. Pegler, 223 F. 2d 
429, 433, cert. den. 350 U.S. 846. Appellant says in his 
Brief at page 11, that he was protecting his ‘personal 
reputation against the imputation that he had taken part 
in a scheme inimical to the interests of the Government 
which he served’’. There is nothing in the record to 
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justify this statement or to sustain the allegation of such 
an ‘‘imputation’’. This is purely afterthought on the part 
of appellant made after reading the cases. Appellant testi- 
fied that he took the action because of the criticism that 
was being presented against the agency (SJA. 12). Mrs. 
Matteo testified that appellant said he was taking the action 
to keep some unidentified ‘‘they’’ from murdering us. She 
testified that he said that ‘he wanted to keep his job, and 
in order to protect himself he was going to suspend us on 
the 9th’? (SJA. 7). Mr. Madigan testified that appellant 
‘‘gaid that he was suspending the two of us after indicat- 
ing that he wanted to protect himself’’. At no time did 
appellant testify that in issuing the press release he was 
protecting his ‘‘personal reputation against the imputation 
that he had taken part in a scheme inimical to the interests 
of the Government he serv 


| Appellant was not under personal attack in 1953. It was 
the agency which ‘‘was being subjected to severe criticism”’ 


for something that had happened in 1950 (SJA. 5). There 
is nothing in the record to indicate that appellant’s 
‘thonesty and integrity’? had been ‘‘impugned’’. Appel- 
lant says in his Brief that ‘‘It is well settled that one is 
qualifiedly privileged to issue statements in defense of his 
own reputation when it has been attacked’’. While that 
may very well be, the ‘‘statements’’, under the decided 
cases, must be directed against those who have attacked 
his reputation. He is given no license to attack others 
who have not participated in the attack. Battell v. Wallace, 
30 F. 229. The privilege of reply might very well have 
protected him from a statement directed against the 
Senators, but he had no privilege to destroy the reputa- 
tions of appellees in order to ‘‘defend his own reputation”’, 
much less to keep his job. A statement that goes beyond 
denying or refuting the provocative matter enjoys no priv- 
ilege. Brewer v. Chase, 121 Mich. 526, 80 N. W. 575, Anno. 
103 ALR 480. This one went far beyond denying or 
refuting provocative matter. No privilege attaches to a 
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communication defamatory of a person who did not par- 
ticipate in the first publication. Williams v. McManus, 
38 La. Ann. 161, 58 Am. Rep. 171, 33 Am. Jur. # 185. 
Appellant had no right to attack appellees since they had 
not attacked him. Merchant’s Ins. Co. of Newark, N. J. 
v. Buckner, 98 F. 222. Appellant’s statements attacking 
appellees’ integrity were not made in retahation for any- 
thing appellees had done to appellant and appellant’s 
‘tinterest’’? was, therefore, not a privileged interest. Blake 
v. Trainer, 79 U.S. App. D.C. 360, 148 F. 2d 10, 12. 


National Disabled Soldiers’ League, Inc. v. Haan, is dis- 
tinguishable in that it involved a report written by an 
inferior officer to his superior, at the latter’s request, at- 
tacking the plaintiff in answer to plaintiff’s affidavit attack- 
ing the writer of the report. A copy of this letter was 
sent by the superior to a Senator in answer to an inquiry 
about the truth of the plaintiff’s charges. Dickens v. Inter- 
national Brotherhood of Teamsters, is distinguishable in 
that it involved an attack in an answer by the defendant 
to repeated attacks theretofore made by the plaintiff. 


Appellant seeks to use the fact that he had not seen the 
first letter to Senator Williams before it had been sent out 
over his signature to establish privilege. He testified that 
in his opinion this letter defended the 1950 transactions. 
He has apparently lost sight of the fact that he saw the 
letter on February 3 but made no attempt to make this 
opinion public at that time (SJA. 4, 9), and that he had 
even signed another letter to Senator Williams, also pre- 
pared by Mr. Madigan, the following day and in it did not 
disavow the alleged defensive contents of the February 3 
letter (SJA. 9, 10). 


Reynolds v. Pegler is distinguishable in that it involved 
a reply by Pegler to an attack by Reynolds which the Court 
held as a matter of law ‘‘exceeded the limits of the quali- 
fied privilege of reply’’. The Court in that case also said 
that ‘‘even when applicable”’ the defense of qualified privi- 
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lege ‘‘affords no protection to defendants, unless it is found 
as a fact that the alleged defamatory matter was published 
in good faith’’. Appellees herein made no attack on ap- 
pellant to which he could claim he was replying. Had they 
answered his press release in kind, they could have pleaded 
privilege of reply. That is the distinction. 


4. Appellant was under no duty to issue the press re- 
lease. This Court in its opinion on the first appeal in this 
case, said: 

| The defendant’s decision to suspend the plaintiffs for 

_ what he thought, mistakenly or not, was sufficient cause, 

and his execution of any documents appropriate to 
| that end were probably within his general line of duty. 

_ If so, a letter to his official superiors explaining his 

_ decision would also have been within his general line 

of duty. So would an explanation addressed to the 
plaintiffs or to their representative. But in explaining 
| his decision to the general public, the defendant went 

_ entirely outside his line of duty. If such an officer were 


to do such a thing in bad faith or with bad motive, no 
| sufficient public interest would require that he be 
protected. 


IL APPELLANT, IF THE PRIVILEGE EXISTED, DESTROYED IT 
BY EXCESSIVENESS 


Appellees agree that the question of excessive publica- 
tion can be, and in this case is, one of law for the court. 
Assume, arguendo, that a qualifiedly privileged occasion 
existed and that newspaper publication was an entirely 
reasonable means of exercising the privilege. Appellant 
was not content with this. He issued the press release in 
Washington and it may be presumed that the wire services 
picked it up—BUT—he sent copies of the press release 
BY WIRE to all of his regional offices, directed to either 
the information officer or the director. (See teletype and 
appellant’s Brief page 5) Why was this necessary? The 
next day he sent a teletype to all of the regional offices, 
again directed to the information officers or the directors. 
The teletype was an order to those officers to see to it that 





13 


the news release got extraordinary handling and dissemi- 
nation. Why was this necessary? Appellant says it would 
be absurd to contend that the teletype would increase the 
scope of circulation of the libel. So would it be absurd to 
contend that there was any purpose of the teletype other 
than to secure an increase of the scope of circulation of the 
libel. This certainly constituted excessive publication of 
the Hbel. Thus the Trial Court ruled properly when it 
held that the teletype destroyed any privilege that may 
have existed, since the qualified privilege, if it existed 
which it did not, was violated, abused and sacrificed by the 
scope of the publication of the Ebel issued by appellant. 
Qualified privilege may be defeated by its abuse, as by 
excessive publication of the libel. Kroger Grocery & Bak- 
ing Co. v. Yount, 66 F. 2d 700; Browder v. Cook, 59 F. 
Supp. 225; Montgomery Ward & Co. v. Watson, 55 F. 2d 
184. 


II. ASSUMING ARGUENDO, THAT THE RELEASE WAS PRO- 
TECTED BY A QUALIFIED PRIVILEGE. THERE WAS 
SUFFICIENT EVIDENCE OF MALICE TO GO TO THE JURY 


The rule in the Haan case applies only where the ‘‘plain- 
tiff fails to offer evidence of an extrinsic character to prove 
actual malice on the part of the defendant’’ and relies 
solely on the words of the publication to establish malice. 
That was not the situation in the trial of this case. Ex- 
trinsic evidence was offered and when it is the question 
of malice is for the jury. Nattonal Disabled Soldiers’ 
League, Inc. v. Haan, supra. 


A. Evidence From Which Jury Might Infer Malice 
1. Actual malice 


Appellant had been trying since May of 1950 to get 
appellee Madigan out of the agency. The attempts had 
continued down to the time of the press release (SJA. 11). 
Appellant was not satisfied with his successful attempt 
to suspend appellees; he also fired them, but Dr. Flemming 
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reversed the firings and reinstated both of them (SJA. 5). 
Evidence of lack of good faith and knowledge of the falsity 
of the statements are evidence of malice. Hunt v. Calacino, 
(D.C.D.C.) 114 F. Supp. 254, 256; Dickins v. International 
Brotherhood, etc., 84 US. App. D.C. 51, 171 F. 2d 
91,24. The wiring of the press release to the informa- 
tion officers and directors in the regional offices followed by 
the teletype demanding ‘‘advice as to how you handled”’ 
and ordering ‘‘all clippings this subject without delay’’ 
indicate malice. In Browder v. Cook, supra, it was said 
that where copies of newspapers containing the alleged 
libelous article were sent to regular subscribers and also 
to prominent residents of the city where the plaintiff was 
postmaster, such actions would indicate malice. Appel- 
lant’s inclusion of appellee Matteo in the suspension action 
and the press release while excluding William G. Comfort, 
Chief of the Fiscal Division, who had participated equally, 
was evidence of malice toward appellee Matteo (SJA. 8). 


2. Reckless disregard for the rights of others 


Appellant acknowledges on page 17 of his Brief that 
‘Cone who, on a qualifiedly privileged occasion, publishes 
a defamatory statement which he knows to be false or has 
no reasonable grounds to believe is true and which grossly 
disregards the interests of others, loses the benefit of the 
protection afforded by the privilege”. As has been pointed 
out heretofore, appellant knew that material statements in 
his press release were false and he knew that the implica- 
tion of surreptitiousness was false. His most callous dis- 
regard for the rights of appellees came when he told them 
that he was going to suspend them in order to keep his 
own job. That he knew he was being unfair to them be- 
came plain when he said that he hoped they would ‘‘win’’ 
(SJA. 7, 10). He literally tossed them to the wolves as 
he raced along and flung back over his shoulder the shame- 
less remark that he hoped that somehow they would manage 
to save themselves. It is wrong motive, which would tend 
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to show malice, to state something as truth (violation of 
the Thomas Amendment) without knowing whether it is 
true, recklessly and without a reasonable attempt to find 
out about it, or with a complete disregard of other known 
facts. Warren v. Publitzer Pub. Co., 336 Mo. 184, 78 S.W. 
24 404. The fact that ‘‘appellee Matteo and others were 
required (by the Comptroller General) to return the 
money’? proves nothing. Appellee Madigan has brought 
a test case in the United States Court of Claims to deter- 
mine whether the Comptroller General was right or wrong. 
That issue will not have been decided until that Court has 
acted. 


Defendant plead truth as a defense and in his pretrial 
statement said that ‘“‘the statements contained in the press 
release regarding plaintiffs were true’. The jury may 
infer malice from the fact that a defendant repeats the 
defamatory matter which is later found to be false. Rey- 
nolds v. Pegler, 223 F. 2d 429, 434. The fact that the jury 


did not award punitive damages does not justify a con- 
clusion that the jury failed to find malice. The jury was 
properly instructed that it was entirely within its discre- 
tion to award or not to award punitive damages (SJA. 
17). Any any other instruction would have been error. 
Hollien v. Tarrytown Daily News, Inc. (1932), 235 App. 
Div. 869, 257 N.Y.S. 543. 


IV. CONCLUSION 


The press release was not issued on a qualifiedly privi- 
ledged occasion since it was not issued in good faith, since 
appellant knew that some of the material statements were 
false and the implication of surreptitiousness was false, 
and since the appellant was under no duty, legal, social or 
moral to issue the press release. If it was issued on a 
quahifiedly priviledged occasion, the privilege was de- 
stroyed by excessiveness ; it was destroyed by the existence 
of express malice and there was sufficient evidence of 
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malice to go to the jury. The Trial Court did not err in 
refusing the instruction on qualified privilege and should 
be affirmed. If the Trial Court is found to have erred in 
refusing the instruction on qualified privilege, the case 
should. be remanded for a new trial under proper instruc- 
tions. 


Respectfully submitted, 


Byron N. Scorr 
Ricuarp A. MexLer 
Attorneys for Appellees. 
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v. 


Linpa A. Matreo, APPELLEE 


No. 13218 


Wiiuram G. Barr, APPELLANT 
Vv. 


JOHN J. MADIGAN, APPELLEE 


OWN APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


PETITION OF APPELLANT FOR REHEARING IN BANC 


Appellant respectfully petitions this Court, im accordance 
with Rule 26 of its General Rules, for a rehearing of the de- 
cision entered in the above cases on May 2, 1957, and that 
such rehearing be in banc. 


STATEMENT OF FACTS 


The facts are fully stated in the Brief for the Appellant on 
this appeal at pp. 2-7 and 16-182 For the convenience of 


The opinion was written by Chief Judge Edgerton, with Judge Fahy 
concurring ; Judge Danaher dissented. 
*The Brief for the Appellant is hereinafter referred to as “Br. —.” 


426590—57 (1) 
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the Court in considering this petition, the facts are again set 
forth somewhat more briefly. 

In May 1950, the statutory existence of the Office of Housing . 
Expediter was about to expire and reduction in force notices 
had been served upon the personnel thereof. The appetiee 
Madigan, OHE Deputy Director in charge of personnel, budget 
and fiscal matters, with the assistance of appellee Matteo. 
evolved a plan to utilize $2,600,000 in the 1950 OHE appro- 
priation earmarked exclusively for terminal leave payments.* 
Under the plan, the reduction in force under existing RIF 
notices would take place in late June with payment for ac- 
cumulated annual leave being made out of the $2,600,000; the 
employees were to be rehired the following day under tem- 
porary appointments; and, if the life of the Agency were ex- 
tended, the employees were to be restored to a permanent 
status. There were staff discussions on the proposal; appel- 
iant Barr, then General Manager of OHE, was strongly op- 
posed to it. The Housing Expediter decided against general 
adoption of the plan, but, when Mrs. Matteo advised him that 
some of the employees desired to volunteer for it, he gave 
spermission for the plan to be utilized by any such volunteers. 
On June 23, 195€; Congress extended the authority of OHE to 
June 30, 1951 (64 Stat. 255), and, on June 25, 1950, the plan 
was put into effect for 49 OHE employees including appellees. 

On February 5, 1953, the Office of Rent Stabilization; the 
successor agency to OHE, issued a -press release.* The events 
surrounding that release briefly are as follows: Senator Wil- 
Tiams of Delaware on January 28, 1953, made inquiry of ORS 
about the 1950 terminal leave payments; a reply was prepared 
by appellee Madigan and, although appellant was the acting 
head of ORS,® he was not shown a copy of the draft that 


*¥or an explanation of OHE’s 1950 budgetary situation, see the Comp 
troller General’s report at 99 Cong. Rec. 1624; see also the February 3, 3903, 
letter which appellee Madigan prepared in reply to Senator Williame’ inquiry 
at 99 Cong. Rec. 869. Sores 
+The text is set forth in full in fn. 6, infra. Sete 
| <The Director had resigned on January 81, 1953, effective on February 9, 
Acting Director, to become effective 
was Acting Director during the Director’s 
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Madigan had prepared and cireulated on February 2 to various 
ORS officials for comment nor the final version of the letter to 
which his name was signed on February 3; on February 4, 
.Senator Williams on the floor of the Senate attacked the 1950 
terminal leave payments requesting that the Senate Commit- 
tee on Appropriations and Government Operations investigate 
whether the law should be-corrected and proposing that the 
appropriations of the offending agencies be reduced accord- 
ingly (99 Cong. Rec. 868-871); Senators Ferguson, Dirksen 
and McCarthy joined in the denunciation of the leave payment 
as a “conspiracy to defraud the Government” and a “raid on 
the Treasury” (99 Cong. Rec. 869-871): These comments 
were widely publicized. See, e. g., The Evening Star, February 
5, 1953, p. A-5, The New York Times, February 5, 1953, p. 18, 
col. 8. 
On February 5, appellant advised appellees that they were 
to be suspended. Contemporaneously, at appellant’s direction, 
ORS issued the press release quoting appellant as to his views 
about the 1950 leave payments stating that Barr had “today 
served notice of suspension on the two officials of the agency 
who in June 1950, were responsible for the plan which allowed 
53 of the agency’s 2,681 employees to take their accumulated 
annual leave in cash” and that appellant had written to the 
Chairman of the Senate Committee on Government. Opera- 
tions and the House Subcommittee on Independent Offices 
Appropriations (see also 99 Cong. Rec. 1623), and naming the 
appellees as the two officials.® 


Acting Director in the Director’s absence (16 F. R. 9829). See Brief, pp. 
16-17. 
* The press release reads as follows: 

William G. Barr, Acting Director of Rent Stabilization, today served 
notice of suspension on the two officials of the agency who in June 1950, 
Were responsible for the plan which allowed 53 of the agency’s 2,681 
employees to take their accumulated annual leave in cash. 

Mr. Barr’s appointment as Acting Director becomes effective Monday, 
February 9, 1953, and the suspension of these employees will be his first 
act of duty. The employees are John J. Madigan, Deputy Director for 
Administration, and Linda Matteo, Director of Personnel. 

~ “In June 1950,” Mr. Barr stated, “my position in the agency was not 

one of authority which would have permitted me to stop the action. 

Furthermore, I did not know about it until it was almost completed. 
“When I did learn that certain employees were receiving cash annual 
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The sole issue raised by the appeal in this case was whether 
the District Court erred in refusing to hold that the press 
release was absolutely privileged. 

This Court in its decision of May 2, 1957, affirmed the Dis- 
trict Court. The majority opinion (by Edgerton, C. J., with 
Fahy, Jr., concurring) recognizes that appellant’s decision to 
suspend. appellees “probably [was] within his general line of 
duty” but held that appellant “im explaming his decision to 
the general public * * * went entirely outside his line of 
duty.” (Slip Op., pp. 2-3.) The majority opimion says that 
“Fi]f the defendant [appellant] had been a Cabinet officer, 
his public explanation might have been absolutely privileged” 
(Slip Op., p. 3) and after quoting from Colpoys v. Gates, 73 
App. D. C. 193, 194, 118 F. 2d 16, 17, to that effect, it held 
that the Acting Director of the Office of Rent Stabilization 
was no more privileged to defame his subordinates and explain 
his reasons for dismissing them than a United States Marshal. 


| BEASONS FOR GRANTING. THE PETITION FOR REHEARING 
InN BANC 


The majority opinion m this ease has refused to apply the 
aceepted norm of absolute privilege (whether the challenged 
act had more or less connection with the general matters com- 
mitted by law to officer’s eontrol or supervision) to a communil- 
cation to the public by any official of the Government other 
than a cabinet officer. Thus, while admittedly it was within 
appellant’s officiz! duties to determine whether employees 


| leave settlements and being returned to agency employment on a tempo- 
" yary basis, I specifically notified the employees under my supervision 
| that if they applied for such cash settlements I would demand their 
resignation and the record will show that my immediate employees com- 
plied with my request. 

“While I was advised that the action was legal, I took the position 
| that it violated the spirit of the Thomas Amendment and I violently 
' opposed it. Monday, February 9th, when my appointment as Acting 
Director becomes effective, will be the first time my position in the 
| agency has permitted me to take any action on this matter, and the sus- 
" pension of these employees will be the first official act I shall take.” 

Mr. Barr also revealed that he has written to Senator Joseph McCarthy, 
Chairman of the Committee.on Government Operations, and to Repre- 
| gentative John Phillips, Chairman of the House Subcommittee on Inde- 
pendent Offices Appropriations, requesting an opportunity to be heard 
on the entire matter. 
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should be suspended, and to decide both the content and the 
occasion for the issuance of a press release—a customary and 
important function of ORS t_the majority has held that the 
issuance of the press release announcing appellant’s determina- 
tion_to suspend appellees and his reasons therefor was not 
absolutely privileged because “in explaining his decision to the 
general public * * * [he] went entirely outside his line of 
duty.” Press releases and press conferences have become an 
important and accepted phase of governmental operations, and 
the result of this decision, if allowed to stand, will be that 
officials or officers below the rank of a cabinet officer may hold 
conferences with, or answer inquiries by, representatives of the 
press at the risk of having to answer in court for their remarks. 
This necessarily will bring about a disinclination by those 
officers to respond. to inquiries and, inasmuch as the public 
receives a very large part of its information from persons whom 
the Court rather obviously regards as minor officials, it will 
result in a sharp curtailment of information which the pubbe 
will receive about controversial matters. We submit that if 
this is to become the rule of this circuit which encompasses the 
seat of the Government, it should be adopicd only after full 
consideration by the court in banc. 
4. The Decision of the Majority Fails to Give Effect to the 
Rule that for an Action of an Official to be Absolutely Privi- 
leged It is Enough that It have “more or less connection with 
general matters committed by law to his control or super- 
vision.” : ne 
Cooper v. O’Connor, 69 App. D. C. 100, 104, 99 F. 2d 135. 
139, certiorari denied, 305 U. S. 643, decided by this Court 
almost twenty years ago, held that the act of a government 
official is absolutely privileged if the challenged action has 
more or less connection with the general matters committed by 
law to his control or supervision (Br. 11). The rationale of 
Cooper v. O’Connor is applicable to all classes of government 
officers and to ail types of damage actions, including defama- 
tion -actions. The rule there pronounced was not novel; the 


_ *ORS’ practice of issuing press releases dates from its days as part-of 
secccnen & Lew Bnforcement Through Publicity, 24 U. Chic. L. RB. 225, 
(1957). 
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phraseology “more or less in connection with the general mat- 
ters committed by law to his control or supervision” is taken 
from Spalding v. Vilas, 161 U.S. 483, 498, a defamation action 
where the Supreme Court spelled out the doctrine of absolute 
immunity for executive officials (Br. 8-9) ; it was paraphrased 
in Standard Nut Margarine Co. v. Mellon, 63 App. D. C. 339, 
341, 72 F. 2d 557, 559, certiorari denied, 293 U.S. 605; and the 
further statement in the O’Connor case that it was not neces- 
sary that the act be “specifically directed or requested by a 
superior officer” stems from Mellon v. Brewer, 57 App. D. C. 
126, 129, 18 F. 2d 168, 171, certiorari denied, 275, U. S. 530 
(Br. 12-14). The Cooper v. O’Connor rule was specifically 
applied by this Court in Glass v. Ickes, 73 App. D. C. 3, 8, 117 
F. 2d 273, 278, certiorari denied, 311 U. 8. 718, which, in turn, 
was controlling in Jones v. Kennedy, 73 App. D. C. 292, 296, 
121 F. 2d 40, 44, certiorari denied, 314 U.S. 665, both involving 
press releases; see also Mellon v. Brewer, supra; Matson v. 
Margiotti, 371 Pa. 188, 88 A. 2d 892; and Ryan v. Wilson, 231 
Iowa 33, 300 N. W. 707, the latter two State court cases where 
the defense of absolute immunity in defamation suits against 
state officials based on press releases was upheld. 

| That appellant’s action in suspending appellees and issuing 
& press release had more rather than less connection with mat- 
ters committed by law tohim. The decision in this case, which 
arbitrarily states that his action in explaining the suspension 
- in a press release was “entirely outside his line of duty,” has 
no basis in fact and is opposed to the rationale not only of the 
above cases but all other cases in this field with the possible 
exception of Colpoys v. Gates, 73 App. D. C. 193, 118 F. 2d 
16, upon which the majority relies. 

| Our reading of that case differs from that of the majority 
and accords with the views expressed by Judge Danaher (Slip 
Op., p. 7; see also Br. 15). The majority read that case as 
meaning that only “Cabinet officers have political func- 
tions * * * [and can] publicly explain their acts and policies.” 
(73 App. D. C. at 194, 118 F. 2d at 17.) But this is a gloss 
on what the Court actually held. In Colpoys, this Court went 
on to say that officials having “policy-determining functions” 
were absolutely privileged even in respect of separate discus- 
gions or explanations of their activities. Appellant, as Acting 
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Director of ORS on February 5, 1953, was totally unlike the 
Marshal in the Colpoys case, and, as Judge Danaher in his 
dissent suggests, was substantially like a cabinet officer. Ap- 
pellant was the head of an independent government agency 
having thousands of employees, thus the head of an organiza- 
tion substantially larger than at least one executive department 
(Labor) and many other independent agencies, €. g., the Se- 
curities and Exchange Commission (see Jones v. Kennedy, 
supra), Civil Aeronautics Board, Federal Communications 
Commission, Interstate Commerce Commission, National La- 
bor Relations Board, Federal Civil Defense Administration, 
Federal Power Commission, Federal Trade Commission; see 
73d Annual Report, Civil Service Commission (1956), pp. 162- 
163; 70th Annual Report, Civil Service Commission (1953), 
pp. 78-79. As the head of ORS, appellant had the right to 
determine its employment policies, to hire and fire employees. 
Throughout the post-World War II period, the rent control 
agency had operated autonomously except for general coor- 
dination with other economic control activities.* Thus, even 
in the terms of the Colpoys case, appellant had political and 
policy-making functions, and he should have been immune; 
see Judge Danaher’s view (Slip Op., p. 7). 

If, on the other hand, Colpoys stands for the proposition 
advanced in the majority opinion then it should be reexamined 
in the light of the considerations upon which the doctrine of 


®ORS was the successor agency to that portion of the Office of Price 
Administration whose duty it was to control rent during World War II 
and which, under the Housing and Rent Act of 1947, had been continued 
in existence during the post-war readjustment period as the Office of Hous- 
ing Expediter (Br. 2). The Economic Stabilization Administrator, pursu- 
ant to the authority vested in him by Executive Orders 10161 (3 CFR, 1950 
Supp., p. 123) and 10276 (3 CFR, 1951 Supp., p. 459), by GO-9 established 
ORS with a Director to whom respectively were delegated “all powers, 
duties, and functions conferred on the President by Title II of the Housing 
and Rent Act of 1947” and that “the aforementioned delegation of authority 
reflects the Administrator’s policy to delegate to constituent agencies oper- 
ating authority to the fullest practicable extent consistent, with his ul- 
timate responsibility for the conduct of the Agency’s activities in a reason- 
able and efficient manner.” (Emphasis added) (16 FR 7630). See Judge 
Danaher’s dissent (Slip Op., p. 5). This broad delegation is typical for 
that sort of agency. Grundstein, Presidential Subdelegation of Admin- 
istrative Authority, 15 G. Washington L. R. 247 (1947), 16 Id. 301 and 478 
(1948). 
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absolute immunity is based.®° The absolute immunity rule is 
bottomed on public policy which demands the fearless dis- 
charge of public duty without the restraint which the threat 
of private damage suits might otherwise impose. See Gregoire 
v. Biddle, 177 F. 2d 579 (C. A. 2), certiorari denied, 339 U. 5S. 
949 (Br. 10-11). As this Court put it in Booth v. Fletcher, 
69 App. D. C. 351, 354, 101 F. 2d 676, 680, certiorari denied, 
307 U.S. 628— 


The purpose of the rule which exempts public officers 
from the harassment of private suits for damages on 
account of the performance of their public duties, is, 
secondarily, for their protection, in order that its pri- 
mary objective may be secured, i. e., a fearless adminis- 
tration of the law.” 


Cf. Cooper v. O’Connor, 69 App. D. C. at 105, 99 F.2d at 140, 
and De Arnaud v. Atnsworth, 24 App. D. C. 167, 178, appeal 
dismissed, 199 U. S. 616 (Br. 12). See, also, Developments in 
the Law—Remedies Against the United States and Its Officials, 
70 Har. L. R. 827, 887 (1957); Jennings, Tort Liability of 
Administrative Officers, 21 Minn. L. R. 263, 271-272 (1936). 


As one commentator recently said “absolute immunity is de- 
signed to protect the official from the suit itself, from the ex- 
pense, publicity, and danger of defending the good faith of his 
publications before a jury.” Note, Defamation Immunity ae 
Executive Officers, 20 U. Chic. L. R. 677, 679 (1953); = 
Tenney v. Brandhove, 341 U. S. 367, 377; and Wilson. v. ree 
67 Ariz. 197, 202, 193 P. 2d 461. 


'* As far as we have been able to determine, Colpoys and the instant case 
are the only cases in which an appellate court has held against the claim 
of absolute immunity by a government officer (see Br. 20-21). 

“In Fletcher v. Wheat, 69 App. D. C. 259, 261, 100 F. 2d 482, 484, certio- 
rari denied, 307 U. S. 621, this Court said the “rule * * * prohibits the 
harassment of * * * public officials by retaliatory actions for injuries 
alleged to result from the performance of official duties.” 

~'* This quotation continued as follows: 

| And yet, beyond this lies a deeper purpose, the protection of society’s 

‘interest in the unfettered discharge of public business and in full public 
“knowledge of the facts and conduct of such business. Absolute immunity 
* is thus a means of removing any inhibition which might deprive the 
~ public of the best service of its officers and agencies. 
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One thing the opinion in Colpoys and in the instant case have 
in common ; they both approach the problem of absolute privi- 
lege from the standpoint of the employee individually ; neither 
seriously considers the interest of the public much less do they 
give it the controlling effect which should be accorded to it. 

The suggestion by the majority that qualified privilege * 
would have been adequate to afford the appellant a successful 
defense is antithetical to the concept of absolute immunity. 
The purpose of absolute immunity, as already noted, is to 
foreclose the possibility of suit whereas qualified privilege could 
be successful only after a full trial, thus placmg a government 
official at the whims and mercies of a jury. This idea was 
recently expressed in the Harvard Law Review, Developments 
in the Law article on Defamation, Vol. 69 at pp. 917-918: 


The primary basis of absolute privilege is that effi- 
cient democratic government requires a free disclosure 
of facts by public officials and in official proceedings. 
It has been argued, however, that free disclosure would 
be sufficiently encouraged by the granting of a qualified 
privilege. But often a person will be deterred from 
making communications by the risk that a trier of fact 
may find against him, even if he has acted reasonably 
and without malice. Moreover, since a qualified priv- 
ilege does not eliminate the necessity of litigating ques- 


2 The observation of the majority that the government attorneys repre- 
senting appellant on appeal waived a valid defense based on qualified priv- 
ilege (Slip Op., pp. 3-5) overlooks the fact that the government attorneys 
representing the appellant would not have taken that step without his 
consent and approval. The determination to present on appeal only the 
question of absolute immunity was made after consultation and delibera- 
tion with Mr. Barr who was also advised by private counsel and is in ac- 
cord with his wishes as to the scope of the appeal. Likewise, when this 
Court requested views as to whether the question of qualified privilege was 
open for a decision by this Court, Mr. Barr was consulted in respect thereof. 

As to Judge Danaher’s observation that appellant could ask Congress 
for reimbursement, if the judgment stands, the following should be noted: 
Mr. Barr is personally liable and, in this regard, he has posted security 
to pay the judgment, if it is ultimately upheld. Whether Congress would 
reimburse Mr. Barr is a matter of legislative discretion which cannot be 
forecast. Inasmuch as this is the first defamation judgment entered against 
a government official for acts more or less connected with his duties, there 
is no precedent to which we may look. 
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tions of fact, such as improper motive or unreasonable 
conduct, the time and money required for this defense 
would also deter free disclosure. And in the case of 
public officials, time would be taken from performance 
of duties which are of importance to the public * * *. 
[Emphasis added. ] 


This case and the recent Newbury v. Love, — U.S. App. 
D. C. —, — F. 2d — (No. 13245, decided February 28, 1957), 
case amply demonstrate the wisdom of the observation that 
only absolute immunity and not qualified privilege is an ade- 
quate protection for government officials from defamation 
suits.* 

2. The Interest of the Public in Obtaining Information as: 
to the Manner in which their Government Is Being Conducted 
from Day to Day Will Be Adversely Affected if the Present 
Decision Becomes the Law of this Circuit. 

No extended discussion is required to emphasize the desir- 
ability of an alert and informed public, particularly in respect 
of the manner in which their Government is being conducted.* 
Yet, the majority decision, unintentionally we assume, but 
nevertheless effectively, will have a serious impact on the dis- 
semination of reports and comments by government officials. 
This Court will take judicial notice of the fact that most agen- 
cies of the Government have publicity experts, that the is- 
suance of press releases and the holding of press conferences 
are routine, and that lesser officials of the Government are 
consistently queried by the press when any activity in which 
they engage is deemed newsworthy. The sanction which has 
heretofore existed has been the disapproval of the official’s 


_™ See also Judge Learned Hand’s remarks in Gregoire v. Biddle, 177 F. 2a 
579, Br. 10-11. 

“In Glass v. Ickes, this Court said “Indeed, such announcements [about 
activity of government agencies] serve a useful if not essential role in the 
functioning of the democratic processes of government.” (73 App. D. G 
at 8, 117 F. 2d at 278.) In Sweeney v. Patterson, 76 U. S. App. D. C. 28, 24, 
128 F. 2d 457, 458, certiorari denied, 317 U. S. 678, this Court observed : “The 
protection of the public requires not merely discussion, but information.” 
Thus, the result here is that “information and discussion will be dis- 
couraged” to the detriment of the “public interest” and “public knowledge 
of important facts” (idid.). 
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superior should unwise remarks be made. The additional sanc- 
tion added by the decision herein will, we submit, in many in- 
stances deprive the public of information which it should have 
in a, working democracy. 

Not only press releases but other means for making infor- 
mation available to the press, e. g., press conferences, by gov- 
ernment officials, will be discouraged because of the possibility 
of results such as reached-in this case by the majority. Com- 
pare the comment in Rourke, Law Enforcement Through Pub- 
licity, 24 U. Chic. L. R. 225, 245 (1957)— 

Judicial imposition of restraints upon government 
publicity, even if intended merely to protect the reputa- 
tions of private citizens from unnecessary damage, might 
very well have a constricting effect upon government by 
discussion. The dilemma with which the couris have 
been faced is, as stated in one case, that “[w]hatever is 
added to the field of libel is taken from the field of free 
debate.” [Sweeney v. Patterson, 76 U.S. App. D.C. 23, 
24, 128 F. 2d 457, 458, certiorari denied, 317 U. S. 678.j 


Nor can the decision here be restricted to actions based upon 
libel of employees. Communicating information to the press 
either has or has not relationship to the officials’ general duties. 
If it has a relationship, then the determination of what shall be 
said is a matter within the discretion of the official and is not 
subject to judicial review. If it has no relationship whatso- 
ever, then we can expect a result such as that here reached, 
where a press release, issued by the head of the agency fur- 
nished not only a basis for an action but also one in which 
recovery has been had in the court below notwithstanding the 
valid defenses of truth and qualified privilege, both of which 
were urged upon and rejected by the court below. 
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CONCLUSION 


|For the reasons set forth above, we respectfully urge that 
this petition for a rehearing in banc be granted. 
| Grorce CocHran Dovs, 
Assistant Attorney General. 
Outver GascH, 
United States Attorney. 
Pauu A. SWEENEY, 
JOSEPH LANGBART, 
Attorneys. 
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